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Court of Appeals of the District of Columbia 


No. 5942. 

Marathon Exhibition Company, Inc., a Corporation, et al., 

Appellants, 

vs. 

The All States Hotel, Inc., a Corporation, et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 55166. 

The All States Hotel, Inc., a Corporation; Louise E. 

Tomlin et al., Plaintiffs, 

vs. 

Mabathon Dance Corporation, a Corporation, et al., 

Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the (following 
papers were filed and proceedings had in the aboVe entitled 
cause, to wit: 
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MARATHON EXHIBITION CO. ET AL. VS. 


1 Bill of Complaint for Injunctive Relief and Abatement 

of Nuisance. 

Filed December 20, 1932. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 55166. 

The All States Hotel, Inc., a Corporation; Louise E. 
Tomlin, Mary S. M. True, Muriel E. Belmont, Lorena B. 
Adamson, E. C. B. Hill, Annie D. Dandridge, Minnie M. 
Ostrander, Randina Sorlie, Anna Graham, Ruth McRobie, 
Mary L. Soule, Margaret M. Bicknell, Verena S. Chesney, 
Dorothea Born, Ann H. Tice, Elva E. Thompson, Flor¬ 
ence Hutchinson, Bertha Christman, Theresa M. Cooney, 
Cynthia V. Reed, Helen Eberhardt, Lois Newell, Ina 
Lamb, Mary E. Holland, Plaintiffs, 

v. 

Marathon Dance Corporation, a Corporation; Morton M. 
Weil, and Washington Auditorium Corporation, Inc., 
Defendants. 

The bill of complaint of The All States Hotel, Inc., a cor¬ 
poration, and Louise E. Tomlin, Mary S. M. True, Muriel E. 
Belmont, Lorena B. Adamson, E. C. B. Hill, Annie D. Dan¬ 
dridge, Minnie M. Ostrander, Randina Sorlie, Anna Gra¬ 
ham, Ruth McRobie, Mary L. Soule, Margaret M. Bicknell, 
Verena S. Chesney, Dorothea Born, Ann H. Tice, Elva E. 
Thompson, Florence Hutchinson, Bertha Christ- 

2 man, Theresa M. Cooney, Cynthia V. Reed, Helen 
Eberhardt, Lois Newell, Ina Lamb and Mary E. Hol¬ 
land, respectfully represents and shows to the Court as 
follows: 

1. The All States Hotel, Inc., is a corporation duly created 
and existing under the laws of the State of Delaware and 
conducts its business in the District of Columbia, and files 
this suit in its own right as will hereinafter more particu¬ 
larly appear. All of the above named individual plain¬ 
tiffs are residents of the District of Columbia and file this 
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suit in their own rights respectively, as will likewise more 
particularly hereinafter appear. 

2. The defendants, the Marathon Dance Corporation and 
Washington Auditorium Corporation, Inc., are corpora¬ 
tions duly created and existing in accordance with law and 
are sued respectively in their own rights as will herein¬ 
after more particularly appear. And the defendant, Mor¬ 
ton M. Weil, is a temporary resident of the District of Co¬ 
lumbia and is sued in his individual capacity as wi|l be made 
to appear more particularly hereinafter. 

3. The plaintiff, The All States Hotel, Inc., is |he owner 
of lots 13, 820, 821, 822 in square 122 in the District of Co¬ 
lumbia, with improvements thereon located consisting of a 
brick apartment dwelling containing slightly more than 350 
apartments. The property is located at 514 Nineteenth 
Street N. W. The said corporate plaintiff commenced busi¬ 
ness in February of 1928 and since that date has (been con¬ 
stantly conducting the business of an apartment h<j)tel which 
rents living accommodations to its stockholder^ particu¬ 
larly and to a limited extent to the transient public. There 

are now housed in said property approximately 340 
3 women, most of whom are employees of the United 
States Government and are required to apply the 
usual working hours of the day to their respective employ¬ 
ment in the various departments of the government. The 
corporate plaintiff avers that its investment in the afore¬ 
said property represents a very considerable ajnount of 
money, a great portion of which has been paid in by its 
stockholders among whom all individual plaintiffs are num¬ 
bered. 

4. The individual plaintiffs herein named aver ^hat they 
are living in the property of the plaintiff hotel where they 
have been residing for an appreciable length of time prior 
to November 24, 1932. Said individual plaintiffs also aver 
that their monetary interest in the plaintiff corporation in 
the aggregate amounts to Twelve Thousand One Hundred 
($12,100) Dollars; that is to say, that said individual plain¬ 
tiffs are stockholders in the plaintiff corporation, the aggre¬ 
gate par value of which stock is the aforesaid amount. 
There are, of course, a great number of other stockholders 
in the plaintiff corporation. 

5. Plaintiffs are informed, believe and therefore aver 
that the defendant, Washington Auditorium Corporation, 
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Inc., the owner of lot 17 in square 123 otherwise known as 
1900 E Street, N. W., in the District of Columbia has by 
agreement of lease or otherwise, rented a portion of its said 
building to the defendant, Marathon Dance Corporation, 
for the purpose of conducting a competitive dance, more 
commonlv known bv the name of “Marathon Dance.” 
Plaintiffs are further informed, believe, and therefore aver 
that the Marathon Dance now being conducted in said prop¬ 
erty commenced on November 24, 1932, and will continue in 
said premises until all of the contestants have been elimi¬ 
nated therefrom except one couple, which couple 
4 shall be declared the winner and entitled to some 
pecuniary reward provided by the rules of the de¬ 
fendant, Marathon Dance Corporation. There is no cer¬ 
tainty as to how long, in point of time, the marathon dance, 
which is an endurance contest, will continue. Plaintiffs are 
also informed, believe, and therefore aver that the defend¬ 
ant, Washington Auditorium Corporation, Inc. is licensed 
by the District of Columbia to conduct within the premises 
of its Auditorium all lawful manner and kind of entertain¬ 
ment for the general public and that no permit is required 
by the defendant Marathon Dance Corporation to conduct 
the present dance entertainment other than such blanket 
permit as is issued to the defendant, Washington Auditor¬ 
ium Corporation, Inc., and further that because of said au¬ 
thority to the defendant, Washington Auditorium Corpora¬ 
tion, Inc., defendant, Marathon Dance Corporation is with¬ 
out any special permit from the District of Columbia to con¬ 
duct the dance now sponsored by said defendant, Marathon 
Dance Corporation. Plaintiffs are informed, believe and 
therefore aver that the defendant, Morton M. Weil is the 
manager of the dance being conducted in said Auditorium 
and is acting for and in behalf of the defendant, Marathon 
Dance Corporation. 

6. Plaintiffs aver that the dance, being conducted by said 
defendant, Marathon Dance Corporation, in said Audito¬ 
rium, has been the cause and continues to be the cause for 
large congregations of people continuously at the premises 
of the said Auditorium, and that many of these patrons 
are conveyed to and from the said Auditorium by private 
automobiles and. taxicabs. Plaintiffs further aver that a 
very large attendance of said patrons is attracted to the 
said premises each evening from and after 11:00 P. M. and 
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that the ingress and egress to and from sajd prem- 

5 ises, while a continuous procession, seems to be more 
manifest each night about the hour of midnight and 

thereafter until as early as three and four o’clock in the 
morning. The largest crowd in the twenty-four hours is 
attracted during the hours of midnight and 4:00 A. M. 
Plaintiffs are informed, believe, and therefore aver! that the 
per capita charge for admission to said dance is t5 cents. 

7. The valuable property of the corporate plaintiff here¬ 
inbefore referred to and where individual plaintiff stock¬ 
holders reside, is a distance of less than one-half a cltv block 
from the Washington Auditorium wherein said d^nec is 
being conducted and at one point of said plaintiff’s [building 
the distance therefrom to the close-t point of said Washing¬ 
ton Auditorium Corporation, Inc. is approximately 100 feet. 
Plaintiffs aver that there is a most unreasonable amount of 
noise, unnecessary yelling and screaming from the patrons 
of said dance marathon in coming to and leaving the prem¬ 
ises of said defendant, Washington Auditorium Corpora¬ 
tion, Inc., where the said dance is conducted, and plaintiffs 
further say that the cause for their said complaint exists, 
from the hour of midnight on, to such extent as to disturb 
the individual plaintiffs from their sleep and frequently 
causes them to be kept awake for hours at a time. Plain¬ 
tiffs also aver that the great number of automobiles at¬ 
tracted to the premises of the dance conveying patrons to 
said place, and particularly taxicabs seeking passengers, 
through the sounding of horns, racing of engines, slamming 
of doors and yelling of patrons for taxicabs, are greatly 
disturbing and distressing to the neighborhood in general 
and particularly to the plaintiffs in that the individual 
plaintiffs are caused to spend wakeful nights and the cor¬ 
porate plaintiff is losing the patronage of some of its 

6 guests, while others threaten that unless the noise 
herein complained of is abated and the peace and 

quiet of the neighborhood restored, they will vacate the 
premises of the plaintiff corporation. The corporate plain¬ 
tiff also says that a number of its guests complain of the 
great disturbing noise caused by the siren used by the de¬ 
fendant, Marathon Dance Corporation, to summon the 
contestants to the dance floor. The corporate plaintiff also 
charges that many of its guests are frequently disturbed 
from their rest at late hours of the night and early hours 
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of the morning by patrons, who coming from the said 
marathon dance and passing the -premises of plaintiff cor¬ 
poration, indulge in the use of loud, vulgar, obscene, and 
profane language, and the corporate plaintiff has filed here¬ 
with supporting affidavits from many of its guests sub¬ 
stantiating the truth of the averments contained in this sen¬ 
tence. The corporate plaintiff is also informed, believes, 
and therefore avers that a number of said patrons come to 
the premises of the defendant, Marathon Dance Corpora¬ 
tion intoxicated, and others carry on their persons bottles 
of liquor which is consumed by the patrons on the premises 
of defendant, and as a result thereof the patrons become 
boisterous and disorderly and many of them under the influ¬ 
ence of said liquor pass the premises of the corporate 
plaintiff and in said condition cause unnecessary noises and 
disturbances when leaving the said marathon dance. Plain¬ 
tiffs also aver that the matters herein complained of which 
occur under the license and direction of the defendants, con¬ 
stitute a continuing nuisance. 

Plaintiffs are advised by counsel that they have no ade¬ 
quate and complete remedy at law for the grievances herein 
recited and unless the injunctive relief herein prayed 
7 for is granted by this Honorable Court and the nui¬ 
sance herein described is abated, the health of the 
individual plaintiffs will be greatly impaired and their 
financial interests in said hotel injured and the property of 
the corporate plaintiff irreparably damaged. 

Wherefore, the premises considered, plaintiffs pray: 

(1) That subpoenas issue out of this Honorable Court 
directed to the defendants and each of them, requiring them 
and each of them to appear in this cause and answer the 
exigencies of this bill of complaint. 

(2) That a rule be issued against the defendants and 
each of them requiring them and each of them to appear 
herein by a time therein fixed and show cause why an in¬ 
junction pendente lite should not be issued against them 
and each of them and their agents, representatives and 
servants and all of the contestants now entered in said 
marathon dance contest, enjoining the continuance of said 
dance and abating the nuisance thereby caused. 

(3) And that an order may be passed herein upon final 
hearing of this cause permanently enjoining the defendants, 
their agents, representatives, servants and all contestants 
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now entered in said marathon dance contest from conduct¬ 
ing said dance and permanently abating the nuisance 
thereby created. 

(4) And for such other and further relief as to the Court 
may seem meet and proper. 

THE ALL STATE'S HOTEL, INjC., 

By LOUISE E. TOMLIN, 

President. 

LOUISE E. TOMLIN. ! 

MARY S. M. TRUE. 

MURIEL E. BELMONT. 

8 LORENA B. ADAMSON. 

E. C. B. HILL. 

ANNIE D. DANDRIDGE. 

RANDINA SORLIE. 

ANN H. TICE. 

ANNA GRAHAM. 

RUTH McROBIE. 

MARY L. SOULE. 

MARGARET M. BICKNELL. 

VERENA S. CHESNEY. 

DOROTHEA BORN. 

ELVA E. THOMPSON. 

LOIS NEWELL. 

INA LAMB. 

BERTHA CHRISTMAN. 

THERESA M. COONEY. 

CYNTHIA V. REED. 

FLORENCE HUTCHINSON. 

MARY E. HOLLAND. 

HELEN S. EBERHART. 

MINNIE M. OSTRANDER. 

JOSEPH A. RAFFERTY, 
attorney for Plaintiffs. 

District of Columbia, ss: 

Louise E. Tomlin, being first duly sworn, according to 
law, says that she is the President of the plaintiff corpora¬ 
tion, The All States Hotel, Inc., and has read tie bill of 
complaint hereto annexed and by her subscribed; | that she 
knows the contents thereof and verily believes the facts 
and things therein stated to be true. 

LOUISE E. TOkLIN. 
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9 Subscribed and sworn to before me this 19th day 

of December, A. D. 1932. 

[notarial seal.] CHARLES C. SHARAH, 

Notary Public, D . C. 


District of Columbia, ss: 

Louise E. Tomlin, Mary S. M. True, Muriel E. Belmont, 
Lorena B. Adamson, E. C. B. Hill, Annie D. Dandridge, 
Minnie M. Ostrander, Randina Sorlie, Anna Graham, Ruth 
McRobie, Mary L. Soule, Margaret M. Bicknell, Verena S. 
Chesney, Dorothea Born, Lillian Griffith, Mayda M. Leach, 
Florence Hutchinson, Bertha Christman, Theresa M. Coo¬ 
ney, Cynthia V. Reed, Helen Eberhardt, Florence Campbell, 
Virginia M. Campbell and Mary E. Towler, being first duly 
sworn on oath depose and say that they have read the fore¬ 
going and annexed bill of complaint by them subscribed; 
that they know the contents of said bill of complaint, and 
verily believe the facts and things therein stated to be true. 

LOUISE E. TOMLIN. 

MARY S. M. TRUE. 

MURIEL E. BELMONT. 

LORENA B. ADAMSON. 

E. C. B. HILL. 

ANNIE D. DANDRIDGE. 

ANN H. TICE. 

RANDINA SORLIE. 

ANNA GRAHAM. 

RUTH McROBIE. 

10 MARY L. SOULE. 

MARGARET M. BICKNELL. 

VERENA S. CHESNEY. 

DOROTHEA BORN. 

ELVA E. THOMPSON. 

LOIS NEWELL. 

INA LAMB. 

BERTHA CHRISTMAN. 

THERESA M. COONEY. 

CYNTHIA V. REED. 

FLORENCE HUTCHINSON. 

MARY E. HOLLAND. 

HELEN S. EBERHART. 

MINNIE M. OSTRANDER. 
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Subscribed and sworn to before me this 20th day of 
December, A. D. 1932. 

[notarial seal.] CHARLES C. SHAR4H, 

Notary Publip, D. C. 

Affidavit of Residents of the All States Hotel, Inc. 

####### 

District of Columbia, ss: 

The undersigned deponents being first duly ^worn ac¬ 
cording to law on oath depose and say that they are resi¬ 
dents of The All States Hotel, Inc., located at 514 Nine¬ 
teenth Street, Northwest, in the District of Columbia, 
wherein they have resided for sometime prior to November 
24, 1932; that the Marathon Dance now being con- 
11 ducted in the premises of the Washington Auditorium 
Corporation Inc., removed approximately c^ne-half a 
city block from the said hotel premises occupied by them, 
attract large crowds of people to it and incidentally many 
automobiles and particularly taxicabs; that the ioise and 
disturbance, and particularly the use of loudi, vulgar, 
obscene and profane language used by the patrons of said 
Dance in passing the premises of the said All States Hotel, 
Inc., in the late hours of the night and the early hours of 
the morning in coming from said dance is so great as to 
disturb the deponents from their sleep during the sleeping 
hours of the night and early morning, and so continuous, 
constant and loud is said noise that it frequently prevents 
deponents from returning to sleep. Deponents also say 
that the automobiles, and particularly taxicabs ^’hich are 
attracted to said Dance as conveyances for the; patrons 
thereof, are the source of a great deal of disturbing and 
distressing noises due to the sounding of horns, facing of 
engines and slamming of doors in said neighborhood, which 
cause the deponents herein to awake from their sleep 
almost every night and remain awake because thereof for 
long periods of time. The noise seems to be at its height 
particularly after midnight and until three and four o’clock 
in the morning and sometimes earlier. Deponents also say 
that unless something is done to relieve said distressing 
condition now existing because of the Marathon Dance now 
being conducted at said Washington Auditorium Corpora¬ 
tion, Inc., they will be either required to vacate the prem¬ 
ises of The All States Hotel, Inc., and seek living ^ccommo- 

. 

■ • ! 

i 
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dations elsewhere, or remain in said premises at great risk 
to and impairment of their health. 

ANNIE ROTH. 

ZEPHIA E. CORRIGAN. 

12 PAULINE F. MCCARTHY. 

MARY S. BELDEN. 

JEWELL J. GLASS. 

SAD YE GILLER. 

ANNIE DORER. 

LAURA E. TRACEY. 
VIRGINIA B. BLACK. 

I. J. LICHTENWALNER. 
BETH SPOONER. 

RUTH L. DAVISON. 

LOTTIE E. JONES. 

MARTHA WILLIAMSON. 
HELEN MINER. 

MARGARET V. WALSH. 
MARIETTA A. STEVENS. 
HALLIE BROWN. 

KATHRYN McD. McRAE. 
ELIZABETH A. LATHROP. 

District of Columbia, ss: 

Each and all of the foregoing persons, whose signatures 
appear hereon and who in all number twenty, have ap¬ 
peared before me this 20th day of December, A. D. 1932, 
and made oath that the facts and things stated herein are 
true. 

[notarial seal.] CHARLES C. SHARAH, 

Notary Public , D. C. 

13 Rule to Show Cause. 

Filed December 21, 1932. 

# # # # * # # 

On consideration of* the bill of complaint herein filed, and 
on motion of counsel for plaintiffs therein named, it is by 
the Court this 20th day of December, 1932, 

Ordered, that the defendants, Marathon Dance Corpora¬ 
tion, Washington Auditorium Corporation Inc., and Mor¬ 
ton M. Weil, and each of them, show cause on Friday the 
23rd day of December, 1932, at 10 o ’clock A. M., if any they 
have, why they should not be restrained and enjoined pen- 
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dente lite as prayed in prayer number 2 of said bill of 
complaint; provided a copy of this rule is served on said 
defendants, and each of them, at least two clear days prior 
to the day, above indicated, on which this rule is made 
returnable. 

0. R. LUHRI> T G, 

[justice. 

Marshal's Returns. 

I 

Served a copy of the above rule on Marathon Dance 
Corporation by Morton M. Weil, Sect., 12-20-32, personally. 

EDGAR C. SNYDER, 

U. S. Marshal in and for 

the Dist. of Columbia, 
By J. B. CRAWTORD, 

Deputy U. S. Marshal. 

B. 

Served a copy of the above rule on Norton M. 
14 Weil, 12-20-32, personally. 

EDGAR C. SNYDER, 

U. S. Marshal in and j for 

the Dist. of Columbia, 
By J. B. CRAWFORD, 

Deputy U. S. bfarslial. 

B. 

Served a copy of the within rule on Washington Audi¬ 
torium Corporation by Louis J. Fosse, Gen. Mgr.[ 12-20-32, 
personallv. 

EDGAR C. SNYDER, 

U. S. Marshal in and for 

the Dist. of Columbia, 
By C. G. COWLEY, 

Deputy U. S. Marshal. 

B. 

Answer of Defendants, Marathon Exhibition Company, a 
Corporation, Erroneously Referred to in Said Rule as 
Marathon Dance Corporation, and Morton M. Weil, to 
the Rule to Show Cause. 

Filed December 23,1932. 

* # * # * # # 

Comes now the Marathon Exhibition Company, Inc., a 
corporation, and Morton M. Weil, and for answer to the 
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dations elsewhere, or remain in said premises at great risk 
to and impairment of their health. 

ANNIE ROTH. 

ZEPHIA E. CORRIGAN. 

12 PAULINE F. MCCARTHY. 

MARY S. BELDEN. 

JEWELL J. GLASS. 

SAD YE GILLER. 

ANNIE DORER. 

LAURA E. TRACEY. 
VIRGINIA B. BLACK. 

1 I. J. LICHTENWALNER. 
BETH SPOONER. 

RUTH L. DAVISON. 

LOTTIE E. JONES. 

MARTHA WILLIAMSON. 
HELEN MINER. 

MARGARET V. WALSH. 
MARIETTA A. STEVENS. 
HALLIE BROWN. 

KATHRYN McD. McRAE. 
ELIZABETH A. LATHROP. 


District of Columbia, ss: 

Each and all of the foregoing persons, whose signatures 
appear hereon and who in all number twenty, have ap¬ 
peared before me this 20th day of December, A. D. 1932, 
and made oath that the facts and things stated herein are 
true. 

[notarial seal.] CHARLES C. SHARAH, 

Notary Public, D. C. 

13 Rule to Show Cause. 

Filed December 21,1932. 

♦ # # * * * # 

On consideration of* the bill of complaint herein filed, and 
on motion of counsel for plaintiffs therein named, it is by 
the Court this 20th day of December, 1932, 

Ordered, that the defendants, Marathon Dance Corpora¬ 
tion, Washington Auditorium Corporation Inc., and Mor¬ 
ton M. Weil, and each of them, show cause on Friday the 
23rd day of December, 1932, at 10 o ’clock A. M., if any they 
have, why they should not be restrained and enjoined pen- 
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dente lite as prayed in prayer number 2 of said bill of 
complaint; provided a copy of this rule is served on said 
defendants, and each of them, at least two clear days prior 
to the day, above indicated, on which this rul^ is made 
returnable. 

0. R. LUHRING, 

j Justice. 

Marshal's Returns. 

Served a copy of the above rule on Marathon Dance 
Corporation by Morton M. Weil, Sect., 12-20-32, personally. 

EDGAR C. SNYDER, 

U. S. Marshal in and \ for 

the Dist. of Columbia, 
By J. B. CRAWFORD, | 

Deputy U. S. Marshal. 

B. | 

Served a copy of the above rule on Morton M. 
14 Weil, 12-20-32, personally. 

EDGAR C. SNYDER, 

U. S. Marshal in and for 

the Dist. of Columbia, 
By J. B. CRAWFORD, 

Deputy U. S. Marshal. 

B. 

Served a copy of the within rule on Washington Audi¬ 
torium Corporation by Louis J. Fosse, Gen. Mgr., 12-20-32, 
personally. 

EDGAR C. SNYDER, 

U. S. Marshal in and for 

the Dist. of Columbia, 
By C. G. COWLEY, 

Deputy U. S. Marshal. 

B. 

Answer^ of Defendants, Marathon Exhibition Company, a 
Corporation, Erroneously Referred to in Said Rule as 
Marathon Dance Corporation, and Morton M Weil, to 
the Rule to Show Cause. 

Filed December 23,1932. 


Comes now the Marathon Exhibition Company, Inc., a 
corporation, and Morton M. Weil, and for answer to the 
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I 


Rule to Show Cause and the affidavits filed in this matter by 
said plaintiffs, respectfully alleges and shows to this 
Honorable Court as follows: 

1. That the defendant, Marathon Exhibition Company, 
Inc., is a corporation organized and existing under the 
laws of the State of Delaware and that the defendant, 
Morton M. Weil, is a temporary resident of the District of 
Columbia. 

2. The defendant, Marathon Exhibition Company, Inc., 

admits that it entered into a written agreement with 

15 the Washington Auditorium Corporation, whereby 
and wherein a portion of the premises of 1900 E 

Street N. W., in the District of Columbia, was leased to it 
for the purposes of conducting a dance marathon; that the 
said dance marathon began on November 24th, 1932, and 
that under its rules and regulations it plans to conduct the 
same until all the contestants except one couple have been 
eliminated, which said couple is to be declared winner and 
entitled to certain pecuniary rewards; that the defendant, 
Marathon Exhibition Company, Inc., further states that by 
the terms of the aforesaid lease the same will expire on or 
about the 26th day of January, 1933, at or before which 
said time the marathon dance will have ended. 

3. Further, answering, these answering defendants, and 
each of them, admit that the Washington Auditorium Cor¬ 
poration is licensed by the District of Columbia to conduct 
within the premises of the auditorium all lawful manner 
and kinds of entertainment for the general public, and that 
by reason thereof no permit is required or exacted of the 
defendant, Marathon Exhibition Company, Inc. 

4. The answering defendant, Morton M. Weil, denies, 
however, that he is manager of said dance as alleged by the 
plaintiffs but alleges the fact to be that he is an officer of 
the Marathon Exhibition Company, Inc. 

5. For further answer, the answering defendant, Mara¬ 
thon Exhibition Company, Inc., says that it has its patrons 
the same as any entertainment; that some of the said pa¬ 
trons are conveyed to and from the said place of entertain¬ 
ment in automobiles, and taxicabs; it denies, however, that 

taxicabs or automobiles are permitted to congregate 

16 in front of said auditorium but states the fact to be 
that the said automobiles and taxicabs are permitted 
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to draw up to the curb for the purpose of receiving and 
discharging passengers only. 

6. Further answering the said rule, the answering de¬ 
fendant, Marathon Exhibition Company, Inc. emphatically 
denies that a very large attendance of its patrons is at¬ 
tracted to. the premises every evening from an4 after 11 
o’clock, or that its largest attendance is around or about 
the hour of midnight, and from that time on unti^ morning, 
but alleges the true fact to be that from the actual check 
of the records, the largest attendance is between the hours 
of 8:00 o’clock and 10:30 o’clock post meridiaiji; that it 
further alleges it to be a fact that after midnight! not more 
than one hundred persons are on the premises as Spectators 
and that the said spectators or patrons leave thei premises 
in an orderly and peaceful manner; further this defendant, 
Marathon Exhibition Company, Inc., says that at no one 
time are there large crowds, either entering or leaving the 
said auditorium, but states the fact to be that perions come 
in small groups or singly, and that persons leaving the said 
auditorium also leave in small groups or singly; that there 
is annexed hereto the affidavit of Morton M. Weil, an officer 
of the Marathon Exhibition Company, Inc. and the affidavit 
of Charlie Schultz, Manager of the Marathon Exhibition 
Company, Inc., and the affidavits of three other employees, 
together with the affidavit of one, Louis J. Fosse,! Manager 
of the Washington Auditorium Corporation Building, 
which said affidavits fully support the allegation as to the 
time of the largest attendance of the patrons of the Mara¬ 
thon Exhibition Company, Inc. 

7. Further answering the said rule to show cause, 
17 these answering defendants, and both of them, admit 
that the property located at 519 19th Street N. W., 
in the City of Washington, District of Columbia, is a dis¬ 
tance of about one-half a block from the said auditorium, 
but that the closest point between the two properties is 
about one hundred eighty feet. These answering defend¬ 
ants further emphatically deny that there is any yelling or 
screaming from the patrons, either entering of coming 
from the said entertainment, as alleged, but on the con¬ 
trary these defendants, and each of them, say th^t the pa¬ 
trons are orderly, quiet and peaceful at all times, including 
the hours between midnight and morning, and these an- 


14 


MARATHON EXHIBITION CO. ET AL. VS. 


swering defendants further say that the Washington Au¬ 
ditorium is located in the Third Precinct under the super¬ 
vision and command of a competent Captain of the Metro¬ 
politan Police Department, and that said police official has 
assigned members of the Metropolitan Police Force, under 
his command, to inspect the portion of the premises used 
by the Marathon Exhibition Company, Inc., and that it is 
the duty not only in this instance, but in all instances, of 
the officers to preserve peace and quiet at all times upon 
the public streets, and that the said officers assigned have 
performed their said duty in this connection. 

8. Further answering the Rule to Show Cause, these de¬ 
fendants, and each of them, deny that a great number of 
automobiles are attracted to the premises, and that taxicab 
horns are sounded, engines raced, doors slammed or that 
patrons yell, and further deny that the plaintiffs are greatly 
disturbed as alleged, but state the true facts to be that 
there are residents of this vicinity who live in closer prox¬ 
imity to the Washington Auditorium than do the plaintiffs, 

and in numerous instances there are residents whose 
18 property and residence is within forty feet of the 

Washington Auditorium Building; that these said 
residents whose property is closer than the property of 
the plaintiffs, say they have heard none of the said noises 
and that thev have not be disturbed or molested: that in 

7 

substantiation of this statement, these answering defend¬ 
ants have procured the affidavits of numerous of said resi¬ 
dents, which are annexed hereto as exhibits and prayed to 
be taken and read as a part of this answer as though fully 
incorporated herein. 

9. Further answering, these answering defendants, and 
each of them, say that it is unlawful for persons in gen¬ 
eral to make unnecessary noises so as to disturb the peace 
of any neighborhood at any time, and that it is the duty 
of the police force to maintain peace and order upon the 
streets of the District of Columbia. 

10. Further answering, the defendant, Marathon Exhibi¬ 
tion Company, Inc., admits that it has a siren used for the 
purpose of summoning the contestants to the floor, but 
denies that it can be heard outside of the building, as will 
be shown by the aforesaid affidavits annexed hereto. 
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11. Further the defendant, Marathon Exhibition Com¬ 
pany, Inc., says that it denies that its patrons pass the 
premises of the plaintiffs and use loud, vulgar, obscene and 
profane language, and that this statement of fact is like¬ 
wise borne out bv the aforesaid affidavits; and these de- 
fendants say that they deny that many of the patrons of 
the Marathon Exhibition Company, Inc., are in an intoxi¬ 
cated condition and they allege the true fact td be that 
admission is denied such persons, and that no person is 
permitted to remain upon the premises in such a condition; 
that in rare instances persons have been founct on the 
premises under the influence of liquor and that in 
19 such cases said persons have been immediately ap¬ 
prehended and placed under arrest by the officers of 
the Metropolitan Police Force. 

And the said defendants, Marathon Exhibition Company, 
Inc., and Morton M. Weil, having fully answered ]the Rule 
to Show Cause, issued herein on December 20th, 1932, pray 
that the said rule be discharged as to them, and ttaat they 
be allowed their costs. 

MARATHON EXHIBITION COMPANY, 
INC., 

By CHARLIE SCHULTZ, 

Vice-President and Manager. 
MORTON M. WEIL. 

i 

District of Columbia, ss: j 

Charlie Schultz, being first duly sworn, deposes ^nd says 
that he is the Vice-President and Manager of thb Mara¬ 
thon Exhibition Company, Inc., one of the defendants 
named in the Bill of Complaint and the ‘Rule to Show 
Cause; that he has read the statements herein contained 
and by him subscribed; that he knows the contents thereof 
and the statements made on his own personal knowledge 
are true, and those made upon information and bblief, he 
believes to be true. 

CHARLIE SCHULTZ. 

Subscribed and sworn to before me this 23 day of Decem¬ 
ber, 1932. 

FRANK E. CUNNINGHAlVj[, 

Clerk , 

P PADE RELEW 


By R. PAGE BELEW, 

Asst. Clerk. 
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20 District of Columbia, ss: 

Morton M. Weil, being first duly sworn, deposes and says 
that he has read the foregoing answer to the Rule to Show 
Cause by him subscribed; that he knows the contents thereof 
and the statements made on his personal knowledge are 
true, and those stated upon information and belief he be¬ 
lieves to be true. 

MORTON M. WEIL. 

Subscribed and sworn to before me this 23 day of Decem¬ 
ber, 1932. 

1 FRANK E. CUNNINGHAM, 

Clerk. 

By R. PAGE BELEW, 

Asst. Clerk. 

CHESTER A. BENNETT, 

Attorney for Defendants. 

JULIAN B. HERON, 

DANIEL C. EBERLY, 

Of Counsel. 

Affidavit of Amelia Homann. 

******* 

Miss Amelia Homann, being first duly sworn according 
to law, says: that she is the property owner of 504, 506% 
and 508 19th St. N. W. also 1901 E St. N. W., where she 
resides, that said residence is directly across E Street from 
the Washington Auditorium, a distance of approximately 
40 feet; that she has not been disturbed at any time on ac¬ 
count of any noises from sirens or whistles during the night 
or on account of any obscene language from persons in, out¬ 
side or around said Auditorium or that she has heard any 
noise from people calling for taxicabs coming from or going 
to the Washington Auditorium during anytime within 

21 the past month; that she has noticed no change in 
the neighborhood relative to change in traffic condi¬ 
tions, noise or surrounding circumstances relative to the 
operations of the Washington Auditorium; that she has 
about twenty tenants occupying the aforesaid premises and 
that said tenants have been so occupying said premises for 
the past month and that she has received no complaints 
from said tenants by reason of any noise from sirens or 
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whistles or obscene language during the night from per¬ 
sons in or outside or around said Auditorium. 

(Miss) AMELIA A. HOMANN. 

Subscribed and sworn to before me this 21st day of Dec., 
A. D. 1932. ] 

[notarial seal.] EDW. E. MOSS, 

Notary Public, District of Columbia. 

My commission expires July 15, 1936. 

Affidavit of Jack Tyler. 


* 


Jack Tyler, being first duly sworn according to law, on 
oath deposes and says: that he resides at 429 20th St. 
N. W., where he has resided for the past six years,!that said 
premises are in back of the Washington Auditorium; that 
he has not been disturbed by any noises, obscene language, 
whistles or sirens in or about said Auditorium that he 
sleeps with his window open, and that he has Inot been 
disturbed by people calling for taxicabs or automobiles 
coming from or going to the Auditorium 
22 never heard any taxicab doors slamming 


blowing and further says that he has noticed no un- 


and has 
or horns 


usual changes in noises or traffic conditions in 
month in or around said Auditorium. 


JACK T^LER. 

Subscribed and sworn to before me this 21st day of Dec., 
A. D. 1932. 

[notarial seal.] EDW. E. MOSS, 

Notary Public, District of Columbia . 

My commission expires July 15, 1936. 

Affidavit of Harry Twyman. 


Harry Twyman, being first: duly sworn according to law, 
on oath deposes and says, that he resides at 1917 JE Street, 
N. W., where he has resided for over a year, that said 
premises are directly across the Street from the Washing- 

2—5942a 


the past 
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ton Auditorium; that he has not been disturbed by any 
noises, obscene language, whistles or sirens in or about said 
Auditorium; that he sleeps with his 1 window open, and that 
he has not been disturbed by people calling for taxicabs 
or automobiles coming from or going to the Auditorium 
and has never heard anv taxicab doors slamming or horns 
blowing and further says that he has noticed no unusual 
changes in noises or traffice conditions in the past month 
in or around said Auditorium. 

HARRY TWYMAN. 

Subscribed and sworn to before me this 21st day 
23 of Dec., A. D. 1932. 

[notarial seal.] EDW. E. MOSS, 

Notary Public, District of Columbia. 

My commission expires July 15, 1936. 

Affidavit of Claudel Twyman. 

# * # * * * * 


Claudel Twymahn, being first duly sworn according to 
law, on oath deposes and says, that she resides at 1917 E 
Street N. W., where she has resided for over a year, that 
said premises are directly across the Street from the Wash¬ 
ington Auditorium; that she has not been disturbed by any 
noises, obscene language, whistles or sirens in or about said 
Auditorium; that she sleeps with her window open, and that 
she has not been disturbed by any people calling for taxi¬ 
cabs or automobiles coming from or going to the Audi¬ 
torium and has nbver heard any taxicab doors slamming or 
horns blowing and further says that she has noticed no un¬ 
usual changes in 1 noises or traffic conditions in the past 
month in or around said Auditorium. 

' CLAUDEL TWYMAN. 

Subscribed and sworn to before me this 21st day of De¬ 
cember, A. D. 1932. 

[notarial seal.] EDW. E. MOSS, 

Notary Public, District of Columbia. 

My commission expires July 15, 1936. 
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Affidavit of Alvin C. Culpepper. 


disturbed 
about or 


Alvin C. Culpepper, being first duly sworn according to 
law, on oath deposes and says that he is and has been in 
the employ of the Logan Motor Company, located at 1812 
E St. N. W., for the past one year as night watchman of 
said garage; that he is a resident of the District of Colum¬ 
bia residing at 824 20th St. N. W.; that his employment 
requires him to remain at the Logan Motor Company every 
day from 5:30 P. M. to 7 A. M.; that the Log^n Motor 
Company is located about one-half city block froir^ the main 
entrance of the Auditorium; that he has not been 
or in any way annoyed by any noise or sirens in 
around said Auditorium; that he has never seed nor has 
been disturbed by any persons under the influence of liquor 
coming from the Auditorium, and further says tHat he has 
noticed no unusual changes in noise or traffic conditions in 
the past month in or around said Auditorium. 

ALVIN C. CULPEtPPER. 

Subscribed and sworn to before me this 21st day of De¬ 
cember, A. D. 1932. 

[notarial seal.] EDW. E. MOSS, 

Notary Public , District of Columbia. 

My commission expires July 15, 1936. 
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Affidavit of Samuel Snoden. 


* 


Samuel Snoden, being first duly sworn according to law, 
on oath deposes and says that he has resided at) 429 20th 
St. N. W. for the past twenty-five years; that said premises 
are located immediately in back of the Washington Audi¬ 
torium, at a distance of about 50 feet; that he has never 
been disturbed by any noises, obscene language, whistles or 
sirens coming from or about said Auditorium; that he 
sleeps with his window open and that he has not been dis¬ 
turbed by people calling for taxicabs or automobiles com¬ 
ing from or going to the Auditorium; that he has j never ob¬ 
served any persons going to or coming from the Auditorium 
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under the influence of liquor; that he has not noticed any 
unusual change in traffic conditions in, about or around 
the said Auditorium in the past month. 

SAMUEL SNODEN. 

Subscribed and sworn to before me this 21st day of De¬ 
cember, A. D. 1932. 

[notarial seal. 1 ] EDW. E. MOSS, 

Notary Public , District of Columbia. 

My commission expires July 15, 1936. 

26 Affidavit of Charles D. Painter. 
******* 

Charles D. Painter, being first duly sworn according to 
law, on oath deposes and says that he is a resident of the 
District of Columbia and has been for the past twenty years 
and that he owns the property located at 1909-1911 E Street 
N. W. in fee simple; that his place of residence is approxi¬ 
mately 40 feet from the Washington Auditorium, his home 
being located on tile North side of E. Street and the Audi¬ 
torium directly opposite on the South side of E Street in 
the 1900 block; that it is his usual custom to retire around 
9 o’clock at night and he states that his sleep has never 
been disturbed by noises, obscene language, sirens or whis¬ 
tles coming from in or around the aforementioned Audi¬ 
torium ; that he has noticed no changes in traffic conditions 
or traffic in the last four weeks in the said neighborhood. 

1 CHARLES D. PAINTER. 

Subscribed and sworn to before me this 21st day of De¬ 
cember, A. D. 1932. 

[notarial seal.] EDW. E. MOSS, 

Notary Public , District of Columbia. 

My commission expires July 15, 1936. 

27 Affidavit of Rosa Lee. 

******* 

Rosa Lee, being first duly sworn according to law, on 
oath deposes and says that she resides at 1911 E St. N. W., 
directly across the street from the Washington Auditorium, 
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a distance of about 40 feet, where she has resided for the 
past year; that she had not heard any noises, obscene lan¬ 
guage, noises of any whistles or sirens coming from, within 
or about said Auditorium; that she sleeps in said premises 
and that she has never been disturbed by any noi se coming 
from the Auditorium or by persons calling for taxicabs or 
automobiles coming from or going to said Auditorium; and 
she further says she has not noticed any unusual change 
in traffic conditions in and about said Auditorium during 
the past month. 

ROsk LEE. 

Subscribed and sworn to before me this 21st day of De¬ 
cember, A. D. 1932. 

[notarial seal.] EDW. E. MdSS, 

Notary Public, District of Columbia. 

My commission expires July 15, 1936. 

28 Affidavit of Frances Tyler. 

*###### 

Frances Tyler, being first duly sv T orn according to law, 
on oath deposes and says that she resides at 42p 20th St. 
N. W., where she has resided for the past six years; that 
she has not been disturbed by any noises, obscene language, 
whistles or sirens in or about said Auditorium!; that she 
sleeps with her window 7 open, and that she has not been dis¬ 
turbed by people calling for taxicabs or automobiles com¬ 
ing from or going to the Auditorium and has ndver heard 
any taxicab doors slamming or horns blowing and further 
says that she has not noticed any unusual changed in noises 
or traffic conditions in the past month in or arpund said 
Auditorium. 

FRANCES TYLER. 

Subscribed and sworn to before me this 21st day of Dec., 
A. D. 1932. 

[notarial seal.] EDW. E. MOSS, 

Notary Public , District of Columbia. 

My commission expires July 15, 1936. 
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Affidavit of James Elliot Davis. 
###*##* 


James Elliot Davis, being first duly sworn according to 
law, on oath deposes and says that he is employed in the 
capacity of a day laborer and that he resides at 433 20th 
St. N. W., where he has resided for the past year; that said 
premises are approximately 30 feet from the Au- 
29 ditorium; that he has not heard any noises, obscene 
language, whistles or sirens coming from, within or 
about said Auditorium; that he sleeps with his window 
open and that he has never been disturbed by people call¬ 
ing for taxicabs or automobiles in coming from or going 

j 

to the Auditorium; and he further savs that he has not 
noticed any unusual change in traffic conditions in or about 
said Auditorium during the past four weeks. 

JAMES ELLIOT DAVIS. 

Subscribed and sworn to before me this 21st day of 
December, A. D. 1932. 

[notarial sea!l.] EDW. E. MOSS, 

Notary Public , District of Columbia. 

My commission expires July 15, 1936. 

Affidavit of Morris Gaist. 
#***### 


Morris Gaist, being first duly sworn according to law, 
on oath deposes and says that he resides at 439 20th St. 
N. W., where he has resided for the past thirteen years; 
that he is 20 years of age and at present is a student at 
Benjamin-Franklin University; that his bedroom faces the 
Auditorium entrance on E Street and window of said bed¬ 
room is approximately 35 feet from said entrance; that 
he sleeps with his bedroom window open; that he has never 
heard any noises, obscene language or noise of whistles or 
sirens coming from within said Auditorium; that he has 
never been disturbed by people calling for taxicabs or auto¬ 
mobiles coming from or going to the Auditorium; 
30 that he has never seen any persons going to or com¬ 
ing from the Auditorium under the influence of liq- 
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uor or carrying any bottles; that he further sa^s he has 
not noticed any apparent change in the noise or traffic con¬ 
ditions in or about said Auditorium at any tinlie during 
the past two months. 

MORRIS E. GAIST. 

Subscribed and sworn to before me this 21st d^y of De¬ 
cember, A. D. 1932. 

[notarial seal.] EDW. E. MOSS, 

Notary Public, District of Columbia. 

My commission expires July 15, 1936. 

Affidavit of Paul Gaist. 
******* 

Paul Gaist, being first duly sworn according to law, on 
oath deposes and says that he is the owner of premises 
439 20th St. N. W., where he resides and has si) resided 
for the past thirteen years; that said premises) are ap¬ 
proximately 35 feet from the Auditorium; that he sleeps 
with his bedroom window open; that he has never ijeard any 
noises, obscene language, whistles or sirens comjing from 
within said Auditorium that he has never been disturbed 
by people calling for taxicabs or automobiles conning from 
or going to the Auditorium; that he has never keen any 
persons going to or coming from the Auditorium under the 
influence of liquor; that he further says he has noticed no 
unusual change in noise or traffic conditions in or about 
said Auditorium at any time during the past four weeks. 

PAUL GAIST. 

31 Subscribed and sworn to before me this j21st day 
of December, 1932. 

[notarial seal.] EDW. E. MOSS, 

Notary Public, District of Columbia. 

My commission expires July 15, 1936. 

Affidavit of Emma Kingston. 
******* 

Miss Emma Kingston, being first duly sworn according 
to law, on oath deposes and says that she resides at the 
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Shoreham Hotel; that she has been a resident of the Dis¬ 
trict of Columbia for the past six years; that she owns 
the property located at 534 20th St. and 617 19th St. N. W.; 
that these properties have been occupied by tenants for 
the past six years; that said tenants are mostly employees 
• of the Federal Government and all of said tenants sleep at 
the premises; she further states that she has never received 
any complaints from any of said tenants about any noises, 
of whistles, sirens or persons coming to or going from the 
Auditorium; that none of the tenants of said properties 
have ever complained of any noise due to the slamming of 
doors or racing engines of automobiles; that neither she 
nor any of her tenants have been disturbed by any noises 
coming from within or about said Auditorium; she further 
states she has never observed any persons either coming 
to or going from said Auditorium using loud objectionable 
or obscene language; that she has not observed any unusual 
change in noise or traffic conditions during the past four 
weeks in or around said Auditorium. 

! EMMA KINGSTON. 

32 Subscribed and sworn to before me this 22 day of 
December, A. D. 1932. 

[notarial seal.] MORRIS SELTZER. 

Notary Public, District of Columbia. 

My commission expires Sept. 9, 1936. 

Affidavit of Mary Gaist. 
##*#### 


Mary Gaist, being first duly sworn according to law, on 
oath deposes and says that she resides at 439 20th St. N. W., 
where she has resided for the past thirteen years; that said 
premises are approximately 35 feet from the Auditorium; 
that she sleeps with her bedroom window open; that she 
has never heard any noises, obscene language, whistles or 
sirens coming from within said Auditorium; that she has 
never been disturbed by people calling for taxicabs or auto¬ 
mobiles coming from or going to the Auditorium; that she 
has never seen any persons going to or coming from the 
Auditorium under the influence of liquor; that she further 
says she has not noticed any unusual change in the noise 
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or traffic conditions in or about said Auditoriuin at any 
time during the past four weeks. ! 

MARY (jrAIST. 

Subscribed and sworn to before me this 21st dhy of De¬ 
cember, A. D. 1932. | 

[notarial seal.] EDW. E. MOSS, 

Notary Public, District of Columbia. 

My commission expires July 15, 1936. 
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Affidavit of Frank Adams. 


* 


* 


t # 


Frank Adams, being first duly sworn according :o law, on 
oath deposes and says that he is 21 years of age and re¬ 
sides at 1620 ‘Q’ St. N. W., and is employed at the Texaco 
Filling Station, located on the corner of 19th St. j and New 
York Avenue, directly across the street from the Audi¬ 
torium; that his employment compels him to Remain at 
these premises until approximately 3 o’clock in Ijhe morn¬ 
ing on occasions; that his employment makes it Jiecessary 
for him to be outdoors practically the entire time; that 
during his employment at said Filling Station, he has not 
been disturbed or in any way annoyed by any noise or 
sirens or whistles coming from within, about dr around 
said Auditorium; that he has never seen any persons com¬ 
ing to or from the Auditorium under the influence of liq¬ 
uor; that he has never heard any taxicab doors slamming 
or patrons hailing taxicabs—and further says th^t he has 
noticed no unusual changes in noise or traffic conditions in 
the past month in or around said Auditorium. 

FRANK ADAMS. 

Subscribed and sworn to before me this 21st djiy of De¬ 
cember, A. D. 1932. 

[notarial seal.] EDW. E. MO$S, 

Notary Public, District 


My commission expires July 15, 1936. 

34 Affidavit of Kenneth Spiller. 




of Col. 


Kenneth Spiller, being first duly sworn according to law, 
on oath deposes and says that he is 20 years of 


age and 
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resides at 122 Uhler Avenue, Alexandria, Va., and is em¬ 
ployed at the Texaco Filling Station, located on the corner 
of 19th St. and New York Avenue, directly across the street 
from the Auditorium; that his employment compels him 
to remain at these premises until approximately 3 o’clock 
in the morning on occasions; that his employment makes 
it necessary for him to be outdoors practically the entire 
time; that during his employment at said Filling Station, 
he has not been disturbed or in any way annoyed by any 
noise or sirens or whistles coming from, within, about or 
around said Auditorium; that he has never seen any per¬ 
sons coming to or from the Auditorium under the influence 
of liquor; that he has never heard any taxicab doors slam¬ 
ming or patrons hailing taxicabs—and further says that 
he has noticed no unusual change in noise or traffic con¬ 
ditions in the past month in or around said Auditorium. 

KENNETH SPILLEK. 

Subscribed and sworn to before me this 21st day of De¬ 
cember, A. D. 1932. 

[notarial SEAL:] EDW. E. MOSS, 

i Notary Public, District of Columbia. 

My commission expires July 15, 1936. 

35 Affidavit of Morton M. Weil. 

#*###** 


Morton M. Weil, being first duly sworn according to law’, 
on oath deposes and says that he is 34 years of age and 
resides at 16th & i H Streets, N. W., and that he is at 
present Secretary and Treasurer of the Marathon Exhi¬ 
bition Co., Inc. and as such has been at the Auditorium 
continuously every day from 6 P. M. until 3:30 A. M.; that 
the largest number of persons attend the Marathon Dance 
at the Auditorium between the hours of 8 P. M. and 10:30 
P. M. and that after midnite the number of persons at¬ 
tending said dance amounts to about approximately 100 
persons and that after midnite the remaining patrons leave 
the building in orderly manner and that there are few per¬ 
sons wffio enter the building between midnite and 9 o’clock 
In the morning; he further states that he has never re¬ 
ceived any complaints from any persons regarding any 
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noises caused by whistles, sirens or by persojis entering 
or leaving said Auditorium. 

MORTON M. WEIL. 

Subscribed and sworn to before me this 22nd day of 
December, A. D. 1932. 

[notarial seal.] ETHEL R. GUISE, 

Notary Public, District of Columbia. 

My commission expires Dec. 1, 1937. 

36 Affidavit of Charlie Schultz. 

#####** 

Charlie Schultz, being first duly sworn according to law, 
on oath deposes and says that he is 32 years of age and 
resides at 21st & C Sts. N. W. and that he is at present 
Vice President and General Manager of the Marathon Ex¬ 
hibition Co., Inc. and as such has been at the Auditorium 
continuously every day from 9 P. M. until 6 A. M.; that 
the largest number of persons attend the Marathon Dance 
at the Auditorium between the hours of 8 P. M. and 10:30 
P. M. and that after midnite the number of persons attend¬ 
ing said dance amounts to about approximately 100 per¬ 
sons and that after midnite the remaining patrons leave 
the building in orderly manner and that there 4 re few per¬ 
sons who enter the building between midnite and 9 o’clock 
in the morning; he further states that he has never re¬ 
ceived any complaints from any persons regarding any 
noises caused by whistles, sirens or by persons entering or 
leaving said Auditorium. 

CHARLIE SCHULTZ. 

Subscribed and sworn to before me this 22nd day of 
December, A. D. 1932. 

[notarial seal.] ETHEL R. GUISE, 

Notary Public, District of Columbia. 

My commission expires Dec. 1, 1937. 

37 Affidavit of Louis J. Fosse . 

# * * * * * # 

Louis J. Fosse, being first duly sworn according to law, 
on oath deposes and says that he is 61 years of age and 
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resides at 5916 16th St. X. W. and has been a resident of 
the District of Columbia for twentv vears; that he is at 
present employed hs General Manager of the Washington 
Auditorium and has been continuously employed as such 
for the past eight years; that since November 24, 1932 
he has been at the Marathon Dance everv afternoon and 

w 

every evening, remaining until 2:30 A. M.; that he has 
never received any complaints from any neighbors or any 
persons living in the vicinity regarding noise of any na¬ 
ture; he further states that the largest patronage at the 
Marathon Dance is between the hours of 8 P. M. and 10:30 
P. M. and that after 10:30 P. M. the patrons leave the 
building in a quiet and orderly fashion and that at mid- 
nite only approximately only 100 people remain in the 
building; he further states that the Marathon Dance has 
been at all times conducted in a verv well and orderlv 
manner and has never observed any persons either com¬ 
ing to or going from the Marathon Dance using obscene 
or objectionable language; he further states that after mid- 
nite the few patrons who remain at the Marathon Dance 
leave the building quietly and enter taxicabs which are 
constantly waiting in line at the 19th Street Entrance of 
said Auditorium; that he has never observed persons slam¬ 
ming doors or racing engines of automobiles; that he has 
not observed any persons creating any noises which might 
disturb any persons in the vicinity of said Auditorium; he 
further states that officers of the Metropolitan Police 
Force are continuouslv on dutv both inside and out- 
38 side of the Auditorium building, especially in the 
evenings from 7 P. M. to 5 A. M. 

LOUIS J. FOSSE. 

Subscribed and sworn to before me this 22 day of De¬ 
cember, A. D. 1932. 

[notarial seal.] GEORGE A. STECKLEIN, 

Notary Public, District of Columbia. 

My commission expires 8-3-36. 

Affidavit of James Herring. 
******* 

James Herring, being first duly sworn according to law, 
on oath deposes and says that he is 21 years of age and 
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that he resides at 1913 G St. N. W.; that he is at present 
employed at the Auditorium as a door tender and }ias been 
so employed since November 24, 1932; that his hours of 
employment are from 5 P. M. to 1 A. M.; that from his 
position at the door he can observe the number of persons 
attending the Marathon Dance; that the majority of pa¬ 
trons attend the dance between the hours of 8 P.j M. and 
10:30 P. M. and that only on a few occasions lia^e there 
been over 100 persons attending the dance after jnidnite; 
that he has never observed any persons bringing bottles 
of liquor into the Auditorium nor has he observed any 
person under the influence of liquor either leaving or en¬ 
tering said Auditorium; he further savs that he [can see 
persons leaving the building and has not observed them 
calling taxicabs or automobiles; nor has he observed any 
persons using obscene language or making loud noises in 
or about the building; he further states that all tirhes after 
11 P. M. there are numerous taxicabs waiting in line 
39 and the patrons leaving the Auditorium walk over 
to these cabs and enter the same in an orderly 
manner. 

JAMES HERDING. 

Subscribed and sworn to before me this 21st day of 
December, A. D. 1932. 

[notarial seal.] EDW. E. MOSS, 

Notary Public, District of Columbia . 

My commission expires July 15, 1936. 

Affidavit of Greta Bethard. 

# # * * * * \* 

Greta Bethard, being first duly sworn according to law, 
on oath deposes and says that she is 39 years of age and 
that she resides at Oxon Hill, Maryland; that she is at 
present employed as a Cashier at the Auditorium and has 
been so employed ever since November 24th, 1932; that her 
hours of employment are from 5 P. M. to 1 A. M.; that from 
her position in the cashier’s booth it is possible foif her to 
see the number of persons attending the Marathon Dance; 
that by far the largest number of patrons attend thj* dance 
between the hours of 8 P. M. and 10:30 P. M.; that fcmly on 
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a few occasions have there been over 100 persons in the 
building after midnite and the number of people who enter 
and leave the building after midnite is extremely small; 
that from her position as Cashier, she can observe the side¬ 
walk immediatelv in front of the main entrance; that she 
has never observed any people calling for taxicabs or creat¬ 
ing anv noises or using* anv obscene language; and she 
further states that she has never observed any per- 
40 son under the influence of liquor either entering or 
leaving said premises of the Auditorium. 

GRETA BETHARD. 

Subscribed and sworn to before me this 21st day of De¬ 
cember, A. D. 1932. 

[notarial seal.] EDW. E. MOSS, 

Notary Public, District of Columbia. 

My commission expires July 15, 1936. 

Affidavit of Jess J. Williams. 

* * # # # # # 


Jess J. Williams, being first duly sworn according to law, 
on oath deposes and says that he is 39 years of age and that 
he resides at 2024 ‘F’ *St., N. W.; that he is at present em¬ 
ployed as a Referee at the Marathon Dance and as such has 
been continuously employed since November 24, 1932; that 
his hours of employment are from 6 P. M. to 4 A. M.; that 
from his position in the center of the Auditorium he can 
observe the number of persons attending the Marathon 
Dance; that the majority of persons attend said dance be¬ 
tween the hours of 8 P. M. and 10:30 P. M. and that after 
midnite the number attending does not exceed 100 persons; 
that after midnite the remaining patrons leave the building 
in an orderly manner and between the hours of 2 A. M. and 
4 A. M. there are seldom more than 30 or 40 spectators in 
the building; he further states that he has never observed 
any persons entering the building with bottles of liquor nor 
has he at any time heard any persons using obscene or 
boisterous language in or about the premises of the said 
Auditorium. 


JESS J. WILLIAMS. 
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Subscribed and sworn to before me this 21st day of 
December, A. D. 1932. 

[notarial seal.] EDW. E. MOSS, 

Notary Public , District of Columbia . 

My commission expires July 15, 1936. 

Affidavit of William Lee. 
******* 

William Lee, being’ first duly sworn according ti> law, on 
oath deposes and says that he is 20 years of age and is 
residing at 342 E. Clifford Ave., Alexandria, Va., a nd is em¬ 
ployed at the Texaco Filling Station, located on the corner 
of 19th St. and New York Avenue, directly across the street 
from, the Auditorium; that his employment compels him to 
remain at these premises until approximately 2 o| ’clock in 
the morning; that his employment makes it necessary for 
him to be outdoors practically the entire time; tli^t during 
his employment at said Filling Station, he has not been dis¬ 
turbed or in anv wav annoyed bv anv noise or sirens or 
whistles coming from, within, about or around said Audito¬ 
rium ; that he has never seen any persons coming to or from 
the Auditorium under the influence of liquor; that he has 
never heard any taxicab doors slamming or patrols hailing 

taxicabs—and further savs that he has noticed no unusual 

•/ 

change in noise or traffic conditions in the past mopth in or 
around said Auditorium. 

william! lee. 

Subscribed and sworn to before me this 21st ddy of De¬ 
cember, A. D. 1932. 

[notarial seal.] MORRIS SELTZEjR, 

Notary Public , District of Columbia. 

My commission expires Sept. 9, 1936. | 

42 Affidavit of Norman Brown. 

******* 

Norman Brown, being first duly sworn according to law, 
on oath deposes and says that he is 21 years of age and is 
employed at the Texaco Filling Station, located on the 
corner of 19th St. and New York Avenue, directly across 
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the street from the Auditorium; that his employment com¬ 
pels him to remain at these premises until approximately 
3 o’clock in the morning; that his employment makes it 
necessary for him to be outdoors practically the entire 
time; that during his employment at said Filling Station, 
he has not been disturbed or in any wav annoved bv anv 
noise or sirens or whistles coming from, within, about or 
around said Auditorium; that he has never seen any per¬ 
sons coming to or from the'Auditorium under the influence 
of liquor; that he has never heard any taxicab doors slam¬ 
ming or patrons hailing taxicabs—and further says that he 
has noticed no unusual change in noise or traffic conditions 
in the past month in or around said Auditorium. 

NORMAN BROWN. 

Subscribed and sworn to before me this 21st day of De¬ 
cember, A. D. 1932. 

[notarial seal.] MORRIS SELTZER, 

Notary Public, District of Columbia. 

My commission expires Sept. 9, 1936. 

43 Affidavit of John Freeman. 

******* 


John Freeman, being first duly sworn according to law, 
on oath deposes and says that he is Proprietor of the 
Texaco Filling Station, located on the corner of 19th St. 
and New York Avenue, directly across the street from the 
Auditorium; that he remains at the premises until approxi¬ 
mately 2 o ’clock in the morning; that his employment makes 
it necessary for him to be outdoors practically the entire 
time; that during his employment at said Filling Station, 
he has not been disturbed or in any way annoyed by any 
noise or sirens Or whistles coming from within, about or 
around said Auditorium; that he has never seen any per¬ 
sons coming to or from the Auditorium under the influence 
of liquor; that he has never heard any taxicab doors slam¬ 
ming or patrons hailing taxicabs and further says that he 
has noticed no unusual changes in noise or traffic conditions 
in the past month in or around said Auditorium. 

JOHN J. FREEMAN. 
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Subscribed, and sworn to before me this 21st dky of De¬ 
cember, A. D. 1932. 

[notarial seal.] GEORGE A. STECKLE1N, 

Notary Public, District of Columbia. 

My commission 1 expires 8-3-36. 

44 Affidavit of Frank K. Logan. 

* * * # * # i # 

Frank K. Logan, being first duly sworn according to law, 
on oath deposes and says that he is the owner of tlie garage 
located at 1812 E St. N. W. and is the Proprietor of 
the Logan Motor Company located therein; that he is a 
resident of the District of Columbia and has been so for 
the past twelve years; that he is at his garage practically 
every nite and many times as late as midnitek that he 
passes the front door of the Washington Auditprium on 
an average of ten times any nite and that he has not been 
disturbed or in any way annoyed by any noise or whistles 
or sirens in, about or around said Auditorium; that he has 
not been disturbed by any drunkards coming from the Au¬ 
ditorium—and further says that he has noticed nc^ unusual 
changes in traffic conditions in the past month around said 
Auditorium. 

FRANK K. L0GAN. 

Subscribed and sworn to before me this 21st day of De¬ 
cember, A. D. 1932. j 

[notarial seal.] MORRIS SELTZER, 

Notary Public, District of Columbia. 

i 

My commission expires Sept. 9, 1936. 

45 Return of Defendant Washington Auditorium Cor¬ 

poration to Rule to Show Cause Issued therein. 

Filed December 23,1932. 

* # * * * # i # 

District of Columbia, ss: 

Being first duly sworn according to law, I, Louis [J. Fosse, 
make oath and say: 

I am the manager of the Washington Auditorium Cor¬ 
poration, defendant named in the above entitled cause, 

3—5942 a 
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which is a body corporate duly organized under the laws 
of the State of Virginia, doing business in the District of 
Columbia. The sole business of said defendant consists of 
owning, managing and operating an auditorium building at 
the intersection of New York Avenue, Nineteenth Street 
and E Street, Northwest, in the City of Washington, which 
building was erected and is maintained and operated as a 
quasi-public institution for the purpose of affording a place 
where conventions, exhibitions, shows and gatherings of a 
large number of people may be held. Since its organiza¬ 
tion the affairs of said defendant have been conducted by 
its officers and directors without profit to itself, its stock¬ 
holders or its officers and directors, the latter of whom 
have, and are, contributing their services gratis. All the 
income arising from the operation of said building for the 
past several years, over and above its actual operating- 
expenses, has been applied toward the payment of taxes 
to the District of Columbia on the property of said defend¬ 
ant, which consists of the lot on which said building as 
erected, the said building and its contents. 

Having previously applied for and obtained a license 
from the municipal authorities of the District of Co- 
46 lumbia to conduct a hall for dances in and upon said 
premises, (which said license is now in full force and 
effect) the said Auditorium Corporation rented to the 
Marathon Exhibition Company, Inc. (erroneously named 
Marathon Dance Corporation in said bill) the entire ex¬ 
hibition hall of the basement floor of its said building for 
a period of nine weeks, beginning with the 24th day of 
November, 1932 and ending on the 25th day of January, 
1933, for the purpose of conducting therein a Marathon 
dance, public dancing and similar forms of entertainment. 
Since said 24th day of November the said lessee has been 
conducting a dancing exhibition in said premises for its 
own benefit and profit, in which exhibition the auditorium 
corporation has no interest except to receive the rental 
reserved by it, and over which it has no control or author¬ 
ity except to prevent any unlawful acts or business being- 
conducted therein. Under said letting the said lessee is, 
and has been, conducting a lawful dancing exhibition, under 
the authority of law and in a lawful manner. 
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Since said date in November affiant has beeh in and 
around said premises each and every night and juntil two 
o’clock each morning. During said period there has been 
no unusual or unnecessary noise or disturbance ip or about 
said building, the only noise occurring therein tjeing that 
of the musicians playing music for such dance exhibition, 
the applause and walking about of spectators and of a 
whistle called a 44 siren” in said bill, which whistle is used 
by the said lessee for the purpose of notifying or summon¬ 
ing the dancers. 

Affiant’s office is on the floor above the premises wherein 
said dances have been conducted, though not directly over 
the hall so let as aforesaid, and no disturbing sound of 
the music or of said whistle or of any other noise 
47 arising in said hall has been noticeable. The audi¬ 
torium hall of said building immediately above the 
basement floor so let as aforesaid has been occupied weekly 
during said period by the National Geographic Society, 
under the auspices of which, weekly lectures have been 
given therein. In another part of said building religious 
services have been held each and every Sunday morning 
and Sunday afternoon since November 24th, 1932 and the 
said auditorium hall has been used for other purposes dur¬ 
ing said period by other occupants. No complaint or com¬ 
ment upon any noise of any character has been made by 
any of the occupants of said building giving lectures, hold¬ 
ing religious services, etc., during said period. No com¬ 
plaint has been made by the plaintiffs to this btll, or by 
any of the occupants of the building of the plaintiff corpo¬ 
ration concerning any disturbance in and about spid prem¬ 
ises. One or more officers of the Metropolitan police force 
of the District of Columbia has been in said premises for 
twenty-four hours of each and every day since said day in 
November for the purpose, amongst other things, of main¬ 
taining order and preventing any noise or disturbance. 
Upon information obtained from said police officers affiant 
believes that no complaint of any character has ^ver been 
made to any of said police officers so stationed in jand upon 
said premises by the plaintiffs or any of them, by any of 
the persons who signed the supporting affidavit to said 
bill, by any occupant of the auditorium building, by any 
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person in the neighborhood or by any other person of any 
noise or disturbance in or about said premises. 

Affiant further says that neither the plaintiffs nor any 
of them, nor any other person or persons has made any 
complaint of any noise or disturbance in and about 
4S said premises since said dancing exhibition has been 
conducted. At no time during said period has there 
been a large congregation of people immediately outside 
of said premises. The patrons of said exhibition do not 
come in crowds but arrive singly, in couples or a few people 
at one time, and leave the said premises in the same 
manner. There is no special form of entertainment con¬ 
ducted in said premises at any particular hours which 
would ordinarily induce people to attend in a crowd. The 
walls of the said auditorium building are constructed of 
such dimensions as prevents noise therein being carried 
out of said building. Taxicabs do not assemble or con¬ 
gregate around said premises for the purpose of discharg¬ 
ing or receiving patrons of said exhibition and affiant be¬ 
lieves that at no time since said date in November has there 
been more than five or six taxicabs awaiting patrons to 
emerge from said exhibition. 

He denies that any of the noises complained of in said bill 
are disturbing or distressing to the neighborhood in gen¬ 
eral as alleged in said bill, or otherwise, and avers the fact 
to be that the building occupied by plaintiff corporation 
fronts on Nineteenth Street approximately one-half square 
from E Street and is 187 feet from the auditorium building; 
that there are numerous buildings fronting on said E Street 
across from the said auditorium building and about 90 feet 
therefrom; that he has made inquiry from persons occupy¬ 
ing each and every of said buildings fronting on said E 
Street as aforesaid and each and every of said persons of 
whom he has so inquired has informed him that no disturb¬ 
ance whatever is created by said exhibition or the operation 
of said dance exhibition and he avers such to be a fact. 

Affiant is advised and therefore avers that the 
49 plaintiffs have stated no cause of action against the 
defendant Washington Auditorium Corporation in 
their said bill, that they are entitled to no relief against 
said defendant by reason of any matter or thing stated in 
said bill, that they have made no complaint therein of the 
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manner in which said exhibition dance is conducted in and 
upon said premises, except possibly the blowing of the whis¬ 
tle above mentioned, and that its entire complaint is based 
upon alleged noises said to be caused by people and taxi¬ 
cabs using the streets and sidewalks of Washington, over 
whom the defendant Washington Auditorium Corporation 
has no control. He avers upon information and Relief that 
no such noises as alleged in said bill have occurred on said 
streets or sidewalks and that no complaint of any such 
noise has been made to the police department of the Dis¬ 
trict of Columbia or to the policemen on said be^t. He is 
advised and therefore avers that plaintiffs 7 remedy is to in¬ 
voke the aid of said police department for any unnecessary 
noise occurring in front of or near the plaintiff corpora¬ 
tion’s building. He is further advised that the occurrence- 
complained of by the plaintiffs in their said bill, save the 
blowing of said whistle, have no connection with, or rela¬ 
tion to, the exhibition dance being given in and ppon said 
premises, and he is informed by the said lessee that it will 
cease operating said whistle if it occasions disturbance to 
any person whatever and that had any complaint keen made 
thereof it would have been at once stopped. By reason of 
the premises he is advised the plaintiffs are entitled to no 
relief under said bill from any of the defendants thereto. 

He further savs that the lectures by the National Geo- 
graphic Society, said religious services and other Entertain¬ 
ments have been held as aforesaid while the said 
50 dance exhibition has been shown and that such ex¬ 
hibition is and has been continuously carried on since 
it started. 

LOUIS J. FOSSE. 

Subscribed and sworn to before me this 22nd day of De¬ 
cember, 1932. 

[notarial seal.] GERTRUDE ELLIS, 

Notary Public, D. C. 

BRANDENBURG & BRANDENBURG, 

By L. M. DENIT, 

WHARTON E. LESTER, 

Attorneys for Washington 
Auditorium Corporation. 
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Order Amending Bill of Complaint. 

Filed December 27, 1932. 
******* 


Upon consideration of the motion of plaintiffs to amend 
the bill of complaint filed herein by substituting the corpo¬ 
rate name of Marathon Exhibition Company, Inc., as the 
correct name of the defendant, Marathon Dance Corpora¬ 
tion, and it appearing to the court that the defendant, Mara¬ 
thon Dance Corporation by the name of Marathon Exhibi¬ 
tion Company, Inc., has filed its answer to the rule to show 
cause issued herein and is now properly before the court as 
a defendant herein, it is by the court this 27th day of De¬ 
cember, 1932, 

Ordered that the bill of complaint filed herein be and it 
is herebv amended bv substituting the name of Marathon 
Exhibition Company, Inc., as the correct name of and for 
the defendant Marathon Dance Corporation. 

0. R. LUHRING, 

Justice. 


51 Finding of Fact and Conclusions of Law. 

Filed December 31,1932. 
******* 


Hearing on rule to show cause why an injunction pend¬ 
ente lite should not be issued against the defendants, their 
agents, representatives and servants, enjoining the con¬ 
tinuance of a so-called marathon dance and abating the al¬ 
leged nuisance thereby caused. 

Finding of Fact. 

The corporate plaintiff, the All States Hotel, Inc., is the 
owner of a valuable apartment hotel located at 514 19th 
Street, Northwest, in the City of Washington, District of 
Columbia, and ever since 1928 has been engaged in the busi¬ 
ness of conducting this apartment hotel. There are now 
housed in said hotel approximately 340 women, who, for the 
most part, are regularly employed during the day. The in- 
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dividual plaintiffs reside at this hotel and a number of them 
own shares of its corporate stock. The hotel is \yithin ap¬ 
proximately one-half block of the Washington Auditorium, 
located at 1900 E Street, Northwest, in said cityj, wherein 
the corporate defendant, the Marathon Exhibition Com¬ 
pany, Inc., by its Treasurer, the defendant Morton W. Weil, 
and its agents and servants, now conducts and ever since 
the 24th day of November, 1932, has been continuously con¬ 
ducting a so-called marathon dance. This dance continues 
throughout the twenty-four hours of each and every day of 
the week, including Sundays, with a rest period of fifteen 
minutes each hour. Music is furnished continuously 
throughout the twenty-four hours either by victrola, piano 
or six piece orchestra. It is an endurance contest wherein, 
when all of the dancers but one couple have been 
52 eliminated by their failure to continue the dance, the 
surviving couple is to be declared the winner and 
awarded a prize. 

The public is invited to attend and may enter :he Audi¬ 
torium at anv time during the twentv-four hours of the dav 

* O %J I 4/ 

upon payment of an admission charge. On th^ opening 
night the attendance was between two and three thousand, 
and the last two days before Christmas and the d4y follow¬ 
ing Christmas approximately eight or nine thousand people 
attended. The largest attendance is on Friday, Saturday 
and Sunday of each week between 2:15 p. m. and 4:15 p. m., 
the so-called matinee hours, and between the hours of 8 
p. m. and 10:30 p. m. of such days. The attendance along 
about midnight varies from 150 to 250 people. As the 
dance progresses and the contestants are eliminated one by 
one the interest of the public becomes greater and as a 
result the attendance is correspondingly larger. 

Forty-five arrests have been made in the Auditorium 
since this dance has been in progress for drunkenness, dis¬ 
orderly conduct and one case of indecent exposure. 

From 11 o’clock at night until the early mornipg hours 
patrons come to view the dance in groups of two, three and 
four. There is no regularly fixed time for admission to the 
Auditorium. They come in street cars, busses, private cars 
and taxicabs, and approximately 60 to 70% of the patrons, 
leaving after 11 p. m., depart in taxicabs. 

The dance attracts a large number of patrons, and they 
are steadily coming to and from the Auditorium at all 


40 


MARATHON EXHIBITION CO. ET AL. VS. 


hours from 11 p. m. to 3 and 4 o’clock a. m. There is an 
unusual and unreasonable amount of noise during these 
hours caused by the patrons of said dance in the sounding 
of automobile horns, racing and backfiring of auto- 
53 mobile engines, loud talk, laughter and boisterous 
and disorderly conduct. That by reason of the un¬ 
usual and unreasonable noises so caused by the patrons of 
this dance, the individual plaintiffs and others residing in 
said All States Hotel, who are people of ordinary habits, 
feelings and sensibilities, are awakened and disturbed in 
their sleep, whereby their health is seriously endangered 
and their ordinary physical comforts materially interfered 
with. That because of such unusual and unreasonable 
noises, the plaintiff corporation, the All States Hotel, has 
lost a tenant, and other of its tenants threaten to seek liv¬ 
ing quarters elsewhere. 

This dance will continue until all participants but one 
couple are eliminated, and/or until the 26th day of Janu¬ 
ary, 1933, when the lease under which the corporate defend¬ 
ant is occupying the Auditorium will expire. 

Conclusions of Law. 


1. The business conducted by the defendant is unreason¬ 
able and offensive and unjustly and materially interferes 
with the corporate plaintiff in its business, and unjustly 
and materially interferes with the peace and quiet of the 
individual plaintiffs and with their ordinary physical com¬ 
forts, as measured by the habits and feelings of ordinary 
people, and creates and is a nuisance. 

2. That the damages are of a nature that can not be 
adequately compensated for in a suit at law. 

3. That plaintiffs are entitled to an injunction pendente 
lite. 


0. R. LUHRING, 

Justice . 


Note.— In view of the foregoing finding of fact 
54 and conclusions of law, the rule will be made abso¬ 
lute. Counsel will prepare proper decree for injunc¬ 
tion pendente lite in accordance with above findings and 
conclusions. 
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Defendants’ Proposed Findings of Fact and Conclusions 

of Law . 

Filed January 3, 1933. 

##*##** 

Hearing on rule to show cause why an injunction pen¬ 
dente lite should not be issued against the defendants, their 
agents, representatives and servants, enjoining the contin¬ 
uance of a so-called marathon dance and abating the alleged 
nuisance thereby caused. 

Proposed Findings of Fact 


I. The corporate plaintiff, The All States Hbtel, Inc., 
is the owner of certain valuable real estate at 514 19th 
Street, Northwest, and conducts an apartment hotel. The 
individual plaintiffs, twenty in number, are residents of 
said hotel, some are stockholders. In all there Ure about 
340 women residing in said hotel. The said real estate of 
the plaintiff is located within one half block of the Wash¬ 
ington Auditorium. 


II. The defendants, Marathon Exhibition Company, Inc., 
is conducting in a hall at the said Washington Auditorium, 
1900 E Street, Northwest, a so-called marathon dance. 
Morton M. Weil is one of the officers of the defendant 
company. 

The said dance marathon began on November 24th, 1932. 
It will continue until January 26th, 1933, unless ti e partici¬ 
pants are eliminated before that date. The dance continues 
throughout the day and night. There are allotted certain 


rest periods in each hour. 


55 III. The hall is open to the public and,j with the 
exception of certain hours between 11 a. |m. and 2 


p. m. on Sundays, the public may be admitted upoi^ the pay¬ 
ment of a certain admission fee. 

IV. On the opening night, November 24th, 193j2, the at¬ 
tendance was large, between 2,000 and 3,000 peojple. The 
attendance for the last two days before Christmas, Christ¬ 
mas Day, and the day following Christmas, totaled 8,000 
or 9,000 people. The largest attendance is on I Fridays, 
Saturdays and Sundays of each week between 2:15 p. m. 
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and 4:15 p. m., and between 8 p. m. and 10:30 p. m. The 
attendance after midnight is small, and varies from 150 to 
250 people. 

V. The participants dance in couples, and as the dance 
progresses, and the time comes near for the elimination of 
the couples, interest is correspondingly greater, and the 
attendance larger. 

VI. For tv-five arrests have been made inside the Audi- 
torium since the dance began, mostly for drunkenness or dis¬ 
orderly conduct, and in one case an arrest was made on 
account of indecent exposure. Only two arrests, both at the 
same time, have been made outside the hall, and in these 
cases the charge was disorderlv conduct. This, consider- 
ing the crowd and over the period of time, is not an unusual 
number of arrests. The patrons include persons from all 
positions of life, and are, for the most part, responsible 
persons. 

VII. At no time do persons come in large numbers to the 
hall. They come at all hours, however, in groups of two, 
three and four up to the hour of midnight, when, after that 
hour, the attendance then is almost negligible. 

VIII. In the vicinity is located the Department of 
56 Interior Office Building, which occupies one whole 
block from 18th to 19th Streets, and from E to F. 
Rawlins Park, a Government Reservation is immediatelv 
to the east of the Washington Auditorium, and takes up 
half a citv block. On the north side of the block, facing 
Rawlins Park there are a few dwellings occupied by colored 
people, but the street consists mostly of garages, gas sta¬ 
tions, machine shops, etc. There are many other places of 
business in this general locality, and it is no longer a 
strictlv residential section. The south side of the Washing- 

v o 

ton Auditorium faces on New York Avenue, and occupies 
almost the entire block. The block just south of the Wash¬ 
ington Auditorium is composed of temporary government 
office buildings. Back of the Washington Auditorium, and 
facing on 20th Street there are a few colored residences. 
On E Street and facing the Auditorium are many resi¬ 
dences occupied by property owners. 

IX. This section of the city is no longer strictly resi¬ 
dential, and with the Emergency Hospital, within a few 
squares much traffic is attracted to this section of the city. 
Street cars pass the property of the plaintiff and the Wash- 
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ington Auditorium. Milk trucks, drayage trucks and other 
vehicular traffic use these streets during the day ^nd night. 
The Washington Auditorium Building is only abbut a city 
block from Virginia Avenue, one of the principal thorough¬ 
fares to the State of Virginia from the District of Columbia. 
This section is a niosy part of the city occasioned by the use 
of trucks, street cars, etc., 19th Street connects Pennsyl¬ 
vania Avenue with Virgiina Avenue. 

X. Many residents and property owners of this section, 

including an elderly lady with twenty tenants, and 

57 living within forty feet of the north side of the Audi¬ 
torium have not been disturbed. Many cither resi¬ 
dents living near the Auditorium have not been disturbed. 
None of these persons have heard loud, boisterou^ and dis¬ 
orderly conduct, nor have they heard unusual noises caused 
by the honking of horns, racing of engines or the liack firing 
of automobiles, although they live in closer proxiniity to the 
Washington Auditorium than do the plaintiffs in this 
case. No complaints have ever been made by the residents 
of the hotel apartment to the management of the Washing¬ 
ton Auditorium, or to the members of the Metropolitan 
police force, or the operating defendant, the Marathon Ex¬ 
hibition Company, Inc. The police, many residents and 
property owners have found no unnecessary noises to exist 
at any time either in or outside the building, and, as a mat¬ 
ter of fact no such noises or conduct in fact exists.! 

XI. Finally, it is conceded by the plaintiffs that the con¬ 
duct of the dance within the hall is not a source pf annoy¬ 
ance to them. 

Conclusions of Law. 

I. That a nuisance does not exist. 

II. That the plaintiffs are not entitled to an injunction 
pendente lite. 

III. That the rule must be discharged. 

58 Order of Injunction. 

Filed January 3, 1933. 

* * # • • # * 

This cause coming on to be heard upon the bill of com¬ 
plaint and affidavits filed by the plaintiffs herein] the rule 
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to show cause thereupon issued, the answers of the defend¬ 
ants to the rule, the affidavits of the defendants, Marathon 
Exhibition Company, Inc., and Morton M. Weil, and the tes¬ 
timony of witnesses in open court, and having been consid¬ 
ered by the court and the court finding therefrom, as a fact, 
that a private nuisance exists at the Washington Audito¬ 
rium, 1900 “E” Street, Northwest, in the District of Co¬ 
lumbia, as a result of the marathon dance now and there 
conducted by the defendant, Marathon Exhibition Company, 
Inc., and that said nuisance will continue to exist as long as 
the said dance goes on; now, therefore, it is by the court this 
3rd day of Januarv, 1933, 

Adjudged, ordered and decreed that pending the further 
order of this court the defendants Marathon Exhibition 
Company, Inc., its officers, directors, servants, agents, rep¬ 
resentatives and employees and Morton M. Weil, his serv¬ 
ants, agents, representatives and employees, be and they 
and each of them are hereby enjoined and restrained from 
continuing the operation of the marathon dance now con¬ 
ducted in the premises of the aforesaid Washington Audi¬ 
torium ; 

Provided that plaintiffs shall first give an undertak¬ 
ing in the penalty of Twenty Thousand Dollars ($20,000.00) 
with such surety or sureties as the court shall approve, con¬ 
ditioned for the payment of such costs and damages as may 
be incurred or suffered by any party who may be found to 
have been wrongfully enjoined or restrained hereby, 
59 or in lieu thereof deposit the sum of Fifteen Thou¬ 
sand Dollars ($15,000.00) in cash with the Clerk of 
the Court. 

And it is further ordered that the Bill in this cause and 
the rule issued thereunder be dismissed as to the defendant 
Washington Auditorium Corporation, Inc. 

O. R. LUHRING, 

Justice. 

The defendants and each of them note an exception to 
the foregoing interlocutory decree which is now here al¬ 
lowed this 3rd day of January 1933. 

O. R. LUHRING, 

Justice. 

The defendants and each of them now here in open court 
note an appeal, but the court declines to fix cost and super- 
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sedeas bonds for the reason that it is of opinion that de¬ 
fendants are not entitled to appeal as of right. 

0. R. LUHRING, 

Justice. 

Appeal Bond now here fixed at $100 or $50 cash and 
Supersedeas Bond $10,000 or cash deposit of $8,000.00. 
Upon execution of Supersedeas Bond or cash deposit afore¬ 
said, Injunction stayed pending determination in Court of 
Appeals. 

Dated this the 7th dav of January 1933. 

O. E. LUHREStG, 

60 Memoranda. 

January 7, 1933.—$8,000.00 deposited by Morton M. Weil 
in lieu of supersedeas undertaking on appeal. 

January 16, 1933.—$50 deposited by Marathon Exhibi¬ 
tion Co., Inc., in lieu of bond on appeal. 

January 21, 1933.—Time to file Bili of Exceptions ex¬ 
tended to and including February 15, 1933. 

Assignment of Errors. 

Filed February 15, 1933. 
******* 

1. The Court erred in overruling defendants’ nfiotion to 
discharge the Rule to Show Cause on the defendants’ re¬ 
turn to said rule. 

2. The Court erred in overruling defendants’ ujiotion to 
exclude any and all testimony concerning noised or un¬ 
usual sounds unless shown to have emanated frojn within 
the premises of defendants. 

3. The Court erred in admitting, over defendants’ objec¬ 
tion, evidence as to alleged noises emanating outside of the 
Auditorium, with which defendants were not shown to 
have any connection. 

4. The Court erred in overruling defendants’ motion to 

discharge the Rule at the conclusion of the evidence 

61 offered by the plaintiffs upon the hearing on said 
Rule. 
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5. The Court erred in overruling defendants’ motion to 
dismiss the bill for want of indispensable parties defend¬ 
ants. 

6. The Court erred in overruling defendants’ motion to 
discharge the Rule at the conclusion of all the testimonv 
taken upon the hearing on said rule. 

7. The Court erred in granting an Injunction Pendente 
Lite. 

8. The Court erred in overruling defendants’ motion to 
fix bond to act as a supersedeas and to stay execution of 
said injunction pending determination of an appeal to the 
Court of Appeals. 

9. In other respects apparent of record. 

LOUIS M. DENIT, 

CHESTER A. BENNETT, 
DANIEL C. EBERLY, 

JULIAN B. HERON, 

Attorneys for Defendants. 

Memoranda. 

Februarv 15, 1933.—Statement of Evidence and Notice 
filed. 

March 20, 1933.—Time to submit Statement of Evidence 
extended from day to day to March 28,1933. 

March 28,1933.—Statement of Evidence submitted. 

- 62 March 31,1933.—Statement of Evidence signed and 
made of record. 

Designation of Record. 

Filed January 21, 1933. 
*#*##*# 

Now comes the defendants, by their attorneys, and re¬ 
quests the Clerk to include in the transcript of record on 
appeal to the Court of Appeals noted in this case, the 
following designated parts of the record: 

1. Plaintiffs’ Bill of Complaint. 

2. Affidavit annexed to the Bill of Complaint. 

3. Rule to show cause. 

4. Answer of defendants, Marathon Exhibition Com¬ 
pany, Inc. and Morton M. Weil to the Rule to Show Cause. 
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5. Affidavits annexed to said answer. 

6. Return of the defendant, Washington Auditorium 
Corporation, to the Rule to Show Cause. 

7. Order amending Bill of Complaint. 

S. Findings of fact and conclusions of law. 

9. Defendants’ proposed findings of fact and conclusions 
of law. 

10. Order of Injunction. 

11. Memorandum of noting appeal and undertaking on 
appeal. 

12. Date of filing Statement of Evidence and settlement 
of Statement of Evidence. 

13. Statement of Evidence. 

14. Assignments of error. 

63 15. This designation of record. 

" LOUIS M. DENIT, 

CHESTER A. BENNETT, 
DANIEL C. EBERLY, 

JULIAN B. HERON, 

Attorneys for Defendants. 

I hereby certify that I duly mailed copy of the above 
designation of record to Mr. Joseph Rafferty, attorney for 
the plaintiffs, this 21st day of Januarv, 1933. 

DANIEL C. EBERLjY, 
Attorney for Defendants. 

64 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the fbregoing 
pages, numbered from 1 to 63, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 55166 in Equity, wherein 
The All States Hotel, Inc., a corporation, and Louise E. 
Tomlin et al. are Plaintiffs and Marathon Dance (borpora- 
tion, a corporation, et al., are Defendants, as the fame re¬ 
mains upon the files and of record in said Court. 
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In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 10th day of April, 1933. 

[Seal Supreme Court of the District of Columbia.] 

1 FRANK E. CUNNINGHAM, 

Clerk. 

65 Presented 2:05 P. M. 3/28/33. Luhring, J. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity No. 55166. 

The All States Hotel, Inc., a Corporation, et al., 514 19th 
Street N. W., Washington, D. C., Plaintiffs, 

vs. 

Marathon Exhibition Co., Inc., a Corporation; Morton M. 
Weil, and Washington Auditorium Corporation, a Cor¬ 
poration, Defendants. 

Statement of Evidence. 

At the hearing of the above entitled cause on the 23rd 
day of December, 1932, before Mr. Justice Oscar R. Luh¬ 
ring, upon a Rule to Show Cause issued upon the allega¬ 
tions of the Bill of Complaint filed herein on the 20th day 
of December, 1932, the following proceedings were had, evi¬ 
dence offered and given, rulings made by the Court, and 
exceptions taken and noted by the Court. 

The defendants in answer to the Rule to Show Cause sub¬ 
mitted answers under oath denying each and every mate¬ 
rial allegation of the Bill of Complaint and in support of 
their answers submitted affidavits of twenty-six persons. 
Defendants then and there moved to discharge the Rule on 
the ground that there was apparent conflict of evidence and 
in view thereof no injunction pendente lite should issue. 
The Court overruled the motion and directed testimony to 
be taken and the defendants, by their counsel, then and 
there duly noted an exception to the ruling of the Court. 
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Prior to any testimony being offered by plaintiffs’ wit¬ 
nesses, a motion was mode by counsel for defendants 

66 to exclude any and all testimony concerning noises 
or unusual sounds unless shown to have emanated 

from within the premises operated by the defendants. The 
Court overruled said motion, to which ruling the defend¬ 
ants, by their counsel, then and there duly noted an excep¬ 
tion. 

Thereupon, to maintain the issues on their part joined, 
plaintiffs offered in evidence the following testimony: 

Captain Edward J. Kelly, Metropolitan Police Depart¬ 
ment, being duly sworn, on direct examinatioh testified as 
a witness for the plaintiffs that he was in charge of the 
Third Precinct; f hat since November 24th, 1032, the date 
the dance opened, he had occasion to visit th|e dance, but 
most of his visits were in the daytime starting from about 
half-past nine in the morning up until eleven-thirty at 
night and one occasion after midnight; that the attendance 
had been very small with the exception of one or two Satur¬ 
day afternoons; that on opening night he would estimate 
the attendance to have been between two and three thou¬ 
sand but since that time the crowd had been between three 
and four hundred before midnight and on the occasion he 
was there after midnight he would say there were about 
two hundred and fifty people there; that “The dance com¬ 
menced November 24th with sixty-eight (68) persons, male 
and female. They were divided into two gropps. Thirty- 
four (34) persons in each group, each consisting of men 
and women. Later these groups were reduced to couples 
and the dancers started their dance, and danced or walked 
around the floor. Music was furnished sometimes by radio, 
sometimes by pianola and at other times by a five or six 
piece orchestra. The dancers danced for a period of thirty 
(30) minutes and rested for a period of thirty (30) minutes 
in each hour. One group would dance thirty (30) minutes, 
and while they rested for another thirty (30) minutes the 
other group would dance. This method of dahcing was in 
keeping with the Police Regulation passed by the Commis¬ 
sioners last year. A week ago the schedule of dancing was 
varied and the dancers danced for a forty-ftye (45) min¬ 
ute period and rested for only a fifteen (15) minute 

67 period. The officers reported to me th^t the change 
of schedule constituted a violation of tJjie regulation 

4—5942a 


50 


MARATHON EXHIBITION CO. ET AL. VS. 


and there is now pending in the Police Court, because of 
this violation, a complaint against the manager of the dance 
and one of the couples. The case was continued until Tues- 
dav. Personallv, I have not observed anv violations of the 
regulations. I have only been there on one occasion since 
November 24th, around 12 or 12:30 at night;” that he had 
not seen any drunken persons attending the dance; that 
since November 24th, 1932, there had been forty-five arrests 
made at the dance—a number for disorderly conduct and 
one for indecent exposure of person; that from his observa¬ 
tion of the crowds attending the dance, based on his twenty- 
six years of police work, he would say that the people at¬ 
tending the dance are from all positions of life and they 
are mostly responsible people; that he had seen patrons 
going to the dance from schools, and other people at night 
attended the performance from five o’clock to eleven o’clock 
were very good people; that only one night he saw at the 
dance two or three men he knew had records of being boot¬ 
leggers ; that he had a lot of dealing with the management 
of the dance and found them, at all times, ready and will¬ 
ing to cooperate with the police; that the management had 
issued instructions to ticket sellers and doorkeepers not to 
sell any tickets to any person they noticed to be under the 
influence of liquor; that on the occasions he attended the 
dance at nights he did not observe anything that would 
make one take any particular notice of traffic, taxicabs or 
noises on the outside 1 ; that there is always something going- 
on at the Auditorium, but that he would say there was not 
any unusual amount of traffic there the particular night 
witness was there. 4 ‘ There is always something going on in 
the Auditorium and when wrestling matches are going on 
there the drinking is very heavy;” On cross-examination 
the witness testified that he had not received any complaints 
from anyone in the neighborhood of the Auditorium about 
unusual noises and congestion of traffic since the 
68 dance started; that last year the lady in charge of the 
All States Hotel complained about the noise from a 
siren that was used to awaken the contestants; that he took 
the matter up with the management and they muffled the 
siren, the lady still claimed she could hear it and upon this 
notice to the management the use of the siren was dis¬ 
continued; that this year he had not received any com¬ 
plaint ; that in the early part of the evening patrons came to 
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and departed from the dance in two’s and throe’s and as 
high as six; that the only congregation outside observed by 
him was on. opening night; that people formed in a line to 
get in, and they were quiet and orderly. 

“The Court: But in this they come and go all night long 
and all day long. A. Yes, sir.” 

Sergeant J. J. Knight, being duly sworn, on direct ex¬ 
amination testified as a witness for the plaintiffs that he 
was a sergeant, Metropolitan Police Department, connected 
with number Three Precinct, doing duty every 'day in the 
neighborhood of the Auditorium and had observed various 
hours conditions both inside and outside the Auditorium 
where the dance marathon was being conducted; “that he 
is on duty from 12 o’clock midnight to 8 A. M., for a period 
of two weeks, and from 4 P. M. to midnight for another 
period of two weeks, and from 8 A. M. to 4 P. M. another 
period of two weeks;” that he had observed disorderly con¬ 
duct on the outside only on one occasion which occurred 
when two young men, both under the influence of liquor, 
were arrested for trying to force their way into the Audi¬ 
torium; that they protested their arrest, the usual protest 
such people make, in a very loud way and he guessed loud 
enough to be heard at the All States Hotel ai half-block 
from the scene. Witness does not remember Rearing any 
obscene language used by the men arrested. Thb disorderly 
conduct and arrest occurred at 3 o’clock in th£ morning; 
that at no time had he observed any disorder onj the inside; 
that except on the one occasion stated lie had never ob¬ 
served any disorder on the outside that would ball for po¬ 
lice action. 

“The Court: How frequently in yomq rounds of 
69 your precinct do you go in the neighborhood of this 
Auditorium? A. I make it a point to visit it at least 
once, and if possible, twice every tour of duty. 

The Court: Have you been doing that eveif since this 
dance has been going on? A. I have, sir, except on my 
days off. 

The Court: How frequently are you off? A* One day 
in every seven. 

The Court: You go there at different times during the 
night? A. I am not on duty at night all the time, your 
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Honor. We do two weeks on dutv from twelve o’clock mid- 
night to eight a. mJ and two weeks from four p. m. to mid¬ 
night, and two weeks from 8 a. m. to 4 p. m. Now, in this 
particular occasion I was on duty, on midnight duty, be¬ 
tween twelve o’clock midnight and S a. m. 

The Court: Then, you have been in that neighborhood at 
various times of the day and night? A. Yes, sir. 

The Court: I am particularly interested in knowing about 
the crowds on the outside, their conduct and their conver¬ 
sations, whether they make any noise, and are boisterous, 
and the number of taxicabs going to this place with pas¬ 
sengers, discharging them, and getting others for passen¬ 
gers to take them away, and that sort of a thing. I would 
like to know in a general way what you observed there. 
A. Except on this one occasion I have never observed any 
disorder that would call for police action. 

The Court: Anything about that situation there, then, for 
instance, boxing matches, or automobile shows or anything 
of that kind. A. The onlv unusual thing, to mv mind, it is 
conducted at midnight, from midnight on, when other 
70 exhibitions or entertainments are not. That is all. 

The Court : Then, from midnight on what was the 
character of the noise, and also the class of people coming- 
in and going out, and the noise caused by people coming in 
and going out and being around and in front of the place 
or about that building? A. Well, it was just about what 
is incident to congregations of that kind. I will say I have 
never observed any crowd going in or out of the place. 
They always, from my observation come and go in two’s 
and three’s and small groups. 

The Court: What about groups of people congregating 
in front of the building? A. I have never observed any 
congregation in front of that building since the place 
opened. I was not there the opening night. It happened 
to be my night off. 

The Court: Particularly at midnight when other people 
have gone to bed, can you say that you have seen groups of 
people standing in front talking and making loud noises? 
A. No, sir. 

The Court: You have been there every night? A. I make 
it a point to go there at least once every tour of duty, par¬ 
ticularly at night. 


53 


THE ALL STATES HOTEL, INC., ET AL. 

The Court: Did anybody in the neighborhood call your 
attention to any unusual conduct? A. No, sir. 

The Court: No complaint that you have observed? A. 
No, sir. 

The Court: And were there any automobiles or people 
around at the time you made this arrest? A. there were 
several taxicabs going by at the moment. 

The Court: Stopping at the Auditorium leaving passen¬ 
gers and taking on passengers? A. Yes,, sir. 

71 The Court: How many automobiles did you ob¬ 
serve there? A. Well, about five or six. 

The Court: How long had you been there? A. About a 
half an hour. 

The Court: Do you recall when you went there? A. I 
went there about 3 o’clock. 

The Court: And are you on night duty? A. Yes, sir, 
night duty. ’ ’ 


that automobiles come and go to and from the dance after 
midnight up to nine o’clock in the morning taking patrons 
to and from the dance; that he had only seen ^ few auto¬ 
mobiles there after midnight, and that he had not heard any 
blowing of horns or any unusual slamming of doors by 
these cars; that he had never observed a steadv stream of 
patrons going in and out of the dance, but that they settle 
down at a certain hour and remain there; that you cannot 


hear the music on the street unless the door is open and 
he never has heard the siren on the outside; thjit the door 
does not remain open, but is opened to admit or |xit people. 

H. C. Johnson, being duly sworn, on direct examination 
testified as a witness for the plaintiffs that he drove a radio 
car and was connected with number Three Precinct, Metro¬ 
politan Police Department ; that he was at the marathon 
dance every night when on night work; that h^ had made 
two arrests there for disorderly conduct, one fbr indecent 
exposure, and two or three for drunkenness; that arrests 
were made after 12 o’clock and that some of jthe people 
arrested were on the inside and some that wejre arrested 


were going out; that when he escorted the persons arrested 
outside there was a slight commotion but not sufficients 

0 I 

loud to disturb the public. 
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“Q. Now will you please state, as well as you can re¬ 
member, the time of the day or night those arrests were 
made by you? A. I made some on December 4th, that was 
about the time I got the call for a case of exposure 

72 and also on the same night I got two disorderlies. 
A woman and a man fighting. 

Q. Was that outside or inside? A. No, sir. It was in¬ 
side. 

Q. When you escorted them outside was there any com¬ 
motion made? A. Yes, sir. A little commotion. 

Q. Why was that? A. That was at 20th and “E” Streets 
at the corner. 

Q. What was the occasion for any commotion? A. They 
just did not want to get locked up. 

Q. Were they boisterous or calm? A. They were not 
verv loud. 

•t 

Q. Was it sufficiently loud to be disturbing to the pub¬ 
lic? A. No, sir. 

The Court: Where did they come from? A. They were 
coming out of the Auditorium and just started down the 
steps to the 19th Street entrance when a fellow smacked 
a girl in the face and she smacked him back. 

The Court: Had they been in to see the dance? A. Yes, 
sir.” 

that when the arrests were made the persons arrested did 
not make any disturbance; that he had observed automo¬ 
biles coming to and going from the building; that after mid¬ 
night he had not observed more than five or six cars an 
hour coming to and leaving the building; that there was no 
congestion; that no horns were sounded by these cars; that 
there are not many taxicabs cruising there after midnight; 
that he would remain at the Auditorium fifteen or twentv 
minutes on his visits and that he had been there at all hours 
of the night. On cross-examination he testified that he had 
not noticed any automobiles or taxicabs coming to and 
leaving the All States Hotel. 

73 S. F. Gravely, being duly sworn, on direct exami¬ 
nation testified as a witness for the plaintiffs that 

he was connected with number Three Precinct and that he 
was on duty vrorking in plain clothes at the marathon dance 
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and worked from four o’clock until twelve 5’clock two 
weeks, and from midnight until eight o’clock jtwo weeks; 
that his duty was confined to that place alone; that he had 
made five arrests all for disorderly conduct aid drunken¬ 
ness; that three of them were at the instigation I of the man¬ 
agement, that two boys were having an argument with the 
cashier of the restaurant, in the rear of the Auditorium, 
and one of them started a fight with a special Officer at the 
Auditorium; that all of the arrests were made inside the 
building and the persons he arrested did not mUke any dis¬ 
turbance, nor were they loud or boisterous, after being 
taken out of the premises; that he had not observed peo¬ 
ple drinking in the place; 

“Q. Have you observed people drinking in i;here? A. I 
have not charged them with drinking in public. They were 
all charged with being* drunk or disorderlv.” 

I 

that after twelve o’clock the attendance coming in is slim 
and patrons leaving depart in two’s, three’s anjd sometimes 
as high as five or six: that while his duty wai confined to 
the inside of the building he occasionally went on the out¬ 
side to get air and away from the smoke; that he had ob¬ 
served about four cabs parked outside waiting for passen¬ 
gers; that when these cabs come there and let people out 
they usually wait and are standing still, parked; that his 
observation had been that people leaving the building 
between twelve and one-thirty used their own cars which 
were parked on New York Avenue or Nineteenth Street, 
south of New York Avenue; that there was no parking in 
the vicinity of the All States Hotel by the patrons of the 
dance; 

“The Court: Any parking in the vicinity of that hotel by 
these people? A. No, sir. You cannot get hny space on 
19th Street. There is no parking at all from ‘E’ to 
74 New York Avenue, and ‘E’ to ‘F’. I park up by a 
large apartment house, an addition to the hotel, and 
there is unlimited parking there, and therefore the people 
living in that location all go on 19th Street.” j 

that he had not observed that the course of travel from the 
Auditorium was north by the All States Hotel; that there 
was available parking space on E Street for the patrons of 
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the dance, a distance of two hundred and fifty or three hun¬ 
dred feet from the All States Hotel. On cross-examination 
the witness testified he was assigned to the dance to check 
the time the contestants danced and had been there sub¬ 
stantially since the dance began. 

“Q. Sergeant have you ever seen any taxicabs going in 
and out of the All States Hotel at night? A. I have seen 
some few cabs. Not since I have been assigned to the Audi¬ 
torium, but since I have been on that beat, I have noticed 
them going to and from the Hotel.” 

that he had not observed any unusual number of cabs going 
to or from the Auditorium—no more than from the May¬ 
flower Hotel or any other public place; that from four 
o’clock to twelve o’clock there are quite a few cabs going to 
and from the Auditorium but from midnight on they are 
slim. 

“The Court: How many people are there in that place 
outside of the dancers, I mean paying patrons, from these 
earlv hours on, sav from one o’clock on? A. Night before 
last I made a check from two o’clock. I observed there 
were about sixty people in there around three o’clock, and 
they had dropped off to fifteen or twenty at six o’clock, and 
there were three left at seven o’clock, and when Sergeant 
Langlev came there at seven o’clock there was onlv one bov 
in there, and I asked him what he was doing, and he stated 
he was an apprentice jockey on the race track, and he en¬ 
joyed it, and then he left, and then that left nobody but 
Sergeant Langley there.” 

that the dance is in the basement and vou cannot 
75 hear the music on the outside; except in going down 

the steps he would hear it; that based on his observa¬ 
tion as a police officer for eight years there was no greater 
disorder at the marathon dance than is usual at public 
gatherings, such as baseball and football games, and that 
he had wittnessed more drinking in the lavatory at baseball 
games than at the marathon; that “There were more peo¬ 
ple, of course, at the baseball games referred to.” 

Dan B. Kennedy was then introduced as a witness for the 
plaintiffs and, after being duly sworn, on direct examina¬ 
tion testified that he was a police officer, Metropolitan 
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Police force, and assigned to the Third Precinct ;j that since 
the marathon dance started he had been assigned to duty 
there on the inside of the building; that he had made no 
arrests; that he had not been outside the building except in 
going to and from work; that he worked there two weeks in 
the day time from eight o’clock to four o’clock and two 
weeks nights from midnight to eight o’clock; th&t when he 
came to work at midnight he had not observed any more 
automobiles coming to and from the Auditoriuifi than the 
usual number in regular traffic. On cross-examination wit¬ 
ness stated he was detailed to the dance to cheqk the time 
the dancers were on and off the floor but if anv violations of 
order arose he would take care of them. 

Louise E. Tomlin, being duly sworn, on direct examina¬ 
tion, testified as a witness for the plaintiffs th?it she was 
President of the corporation, All States Hotel, and had 
signed the Bill for Injunction as President of tlje corpora¬ 
tion and in her individual capacity; that at the present time 
there were approximately three hundred and fj)rty ladies 
living at the hotel, which is located slightly jmore than 
sixty-eight feet from the south line of the lot of the hotel to 
E Street, and the Auditorium is on the south side of E 
Street; that she had been personally annoyed by crowds 
going to and coming from the Auditorium to th4 marathon 
dance to such a degree that she could not write a letter in 
her room; that the annovance occurred a It nights at 
76 a quarter of twelve, a quarter of two, ten minutes 
past three and ten minutes of four; that one noise 
was the continual honking of horns of automobiles; that an 
automobile would sometimes keep its horn going from F 
Street to the Auditorium beating a tatoo going down; that 
between two and three o’clock in the morning there was a 
great deal of noise from backfire of cars; that “"phcre were 
several times I called down to the clerk to kncjw if there 
was any shooting going on. The back firing which re¬ 
sembles shooting in sound occurred between twc and three 
o’clock in the morning.” that still more was the noise of 
people coming out, generally at two and three o ’clock in the 
morning, women screaming and moaning as if they were in 
pain and men howling and yelling; that it is noisier on 
Nineteenth Street between midnight and four! o’clock in 
the morning than she had ever known it to be ^n the rush 
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hours in the downtown district in daylight hours; that ap¬ 
proximately fifty people, stockholders, and others living- in 
the hotel, all residents of the ohtel, had appealed to her to 
do something to stop the noise or they would leave the 
hotel because their health was being injured; that one girl 
left last week because of the noise; “That they appealed to 
the Police, and did so last year, and they assured us that 
they would stop the noise or do everything in their power 
to stop it, but anyone would know that you needed as much 
as one hundred Police on 19th and ‘E’ Streets to stop the 
noise.” that one night she went out as late as twelve- 
thirty to see how things were going on and people were 
talking in a loud voice: that at one time people passed by 
the hotel in groups of from three to twenty, who were 
annoying; that on one occasion when a group came out of 
the Auditorium between eleven-thirtv and twelve o’clock, 
she saw them cross the street walking in a zigzag manner 
and a group of three men gave a yell and howl that could 
have been given by no one in the full possession of his 
faculties: that she saw these particular people come out 
of the Auditorium; that she personally had not heard any 
of these people passing from the Auditorium using- 
77 profanity but others have; that when she had been 
disturbed from sleep by these noises they continued 
to prevent her return to sleep: that the noises had been 
going on since the third night of the dance, and that the 
difference between the dance and wrestling matches is that 
the latter is over tit an earlier hour; that the main trouble 
with the wrestling bouts is the policeman’s whistle and boys 
selling papers and that while this was not in such a dis- 
orderlv form it was disturbing; that most of the noise there 
is at night and if it does on a month it will ruin people’s 
health and ruin the business of the corporation. On cross- 
examination she stated she knew both the president and 
manager of the Washington Auditorium Corporation and 
that she had not at any time made any complaint to them 
about the dance being held there. 

Catherine McRae, being duly sworn, on direct exami¬ 
nation, testified as a witness for the plaintiffs that she re¬ 
sided at the All States Hotel; that she was not a party 
plaintiff but had signed an affidavit in the case; that she 
knew that a marathon dance was being conducted at the Au- 
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ditorium; that she had been disturbed in the early hours 
after midnight by profanity and horrible noises coming 
from the street; that two or three nights aftei' the dance 
began she heard conversations and things th^t came up 
from the street that she never dreamed existed before— 
terrible language, people drinking and undesirable in every 
way; that these people were passing right in fjront of her 
window; that she had been in bed, was awakened, and the 
noise was continued over a period of time presenting her 
return to sleep; that she had not been awakened every 
night since the dance started, sometimes it is not so bad 
and some nights it is very distressing; that she was dis¬ 
turbed by noises of that nature as recently as the night 
before last; that she retires about 11:30 o’clock and gets 
up about 7:30 o’clock; that she is disturbed I about 3:00 
o’clock and remains awake an hour or so and sometimes 
cannot return to sleep at all; that these people! come from 
the direction of the dance. 

“The Court: Do you know where these people 
78 came from that were going by the Hotel? A. They 
came from the direction of that dance j thev came 
from the Auditorium;” j 

that she hears no noise from the inside of the Auditorium; 
that she had heard automobiles blowing horns and back¬ 
firing; that she had not been awakened before the dance 
started; and that the noises she described occurred three 
or four nights a week. On cross-examination witness tes¬ 
tified that she was first disturbed bv the loud talking sev- 
eral nights after Thanksgiving; that the fir^t time she 
heard the noise she got up and went to the window and 
saw practically a dozen couples some standing and some 
passing, some talking and laughing and some screaming; 
that she had never seen anybody leave the (Auditorium 
around three o’clock in the morning but she knew where 
these people came from because they were leaving just at 
the time the dance breaks up every night; that she knew 
the dance continued all night but she thought th^ crowd left 
around that time; that she had never observed as many as 
ten people standing in front of the hotel talking loudly as 
she had only gone to the window once to look out and that 
time there was quite a crowd; but she had heard these 
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people nightly; that she could not tell how many people 
she saw on that occasion but there was quite a crowd and 
after looking out she returned to bed. 

“Q. Can you tell approximately how many? A. No, I 
cannot. 

Q. Were there as many as a dozen couples? A. Ap¬ 
proximately. 

Q. And they were all standing out in front of the Hotel? 
A. Some of them were not standing, they were passing. 

Q. Which is the fact, were they congregating out in front 
or walking? A. Some were talking and laughing and 
screaming and others were passing.’’ 

79 that she did not call the Clerk and report the dis¬ 
turbance because she was not that type; but she did 
report the disturbance to the clerk of the Hotel the next 
day; 

“Q. As a matter of fact, Mrs. McRae, this matter has 
been the subject of very frequent conversations between 
you and the other parties here, hasn’t it? A. I do not 
know about the plaintiffs. 

Q. You have all discussed it between you. A. Yes, sir.” 

that when she looked out the window in the direction of 
the Auditorium she saw manv cars coming and going: 

“Q. Isn't this the fact, the cabs you saw were proceed¬ 
ing north on 19th Street? A. They were going up towards 
Pennsylvania Avenue. 

Q. That is north on 19th Street? A. Yes, sir.” 

that there are four buildings between the hotel and Audi¬ 
torium but her view was not obstructed; 

“Q. Do vou mean to tell his Honor that vou can stand 

V V V 

in the window of your room and look down 19th Street over 
that space and see people coming out of the Auditorium. 
A. Absolutelv. Verv distinctlv. 

%> mi * 

Q. But you have never seen anybody come out? A. I 
will not say I did not see them come out, but I am positive 
they did come out of there and the noise came from there.” 

On re-direct examination witness testified she went to 
live at the hotel on September 13th, 1932, and her sleep had 
not been disturbed prior to the starting of the dance. 
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Bertha Christman, being duly sworn, on direct examina¬ 
tion, testified as a witness for the plaintiffs that she was 
a resident of the All States Hotel and had bj^en since it 
opened in 1928; that she had been disturbed very much 
since the marathon dance had been going on; that the 
80 nature of her disturbance was the honking of horns, 
racing of engines and backfiring of automobiles to 
the extent it was almost unbearable; that she got verv 
little sleep and was tired out and sick from it; that she was 
not troubled with insomnia and prior to tlnfe dance she 
always slept very well; that she by reason of the location 
of her room could not see persons leaving the Auditorium, 
her room faced the court, but she got the noise from wher¬ 
ever it came; that between the hours of two and three, or 
perhaps a little earlier, she had been awakened suddenly 
and was unable to get back to sleep; that she ^jas employed 
as a teacher and retired about eleven o’clock; ^hat she was 
awakened by the noises at approximately two o’clock; that 
it mav varv, but the noises during her waking hours seem 
almost constant and astounds her so that she fairly jumps; 
that the backfiring was like the sound of a revolver and 
several times during the cold weather it had been particu¬ 
lar^ bad. I 

* i 

l 

“The Court: But this backfire, has that (happened at 
these unusual hours, three or four o’clock in the morning? 
A. Well, any time during the morning. 

The Court’: That would happen to anybody’s automo¬ 
bile? A. The only time I noticed it so bad was during these 
last three months.” I 

i 

that she had noticed these noises during the last three 
months and that she also suffered intensely from noises 
last winter; that she had heard several moa^is like people 
in trouble and heard men having a quarrel <^ne night, ap¬ 
parently on F Street; 

“The Court: Had you slept with your Windows down 
and closed? A. I have had to rearrange my Window which 
has been a serious handicap for I have been I sleeping with 
my window up from the bottom, and now I ([annot have it 
open as much, hoping that the noise that cotnes up would 
not be so great, and it is not so much wit^i my window 


62 


MARATHON EXHIBITION CO. ET AL. VS. 


open from below. One night I slept with my window 
81 closed entirely in order to get a good night’s sleep, 
but, even then, I could hear it. 

“The Court: Even with the window closed? A. Yes, 
sir.” 


that one night she slept with her window closed all night to 
get a night’s sleep, and even then before going to sleep she 
could hear the noise; that she could not hear a band or 
victrola, and that all the noises that disturb her come from 
outside the Auditorium; 

“The Court: All of the noises that disturb vou come 
from outside the Auditorium? A. Yes, sir. 

The Court: You think that is from people attracted to 
the show? A. Yes, I would think so. 

The Court: Well, do you know as a matter of fact? A. 
No, I could not say as a matter of fact, but with the fact 
that it does go on during that time, and onlv during the 
time the Marathon was there, that is during these late 
hours, there is nothing else to attribute it to.” 

“Q. Just one other question, do you feel that this loss of 
sleep as a result of the Marathon Dance is injurious to 
your health? A. I certainly think so.” 

On cross-examination witness testified that the All States 
Hotel is on Nineteenth Street; that the north side of the 
Auditorium is on E Street and runs from Nineteenth Street 
nearly back to Twentieth Street; that New York Avenue is 
directlv south of the Auditorium and connects Pennsvl- 

* m/ 

vania Avenue with Virginia Avenue; that Virginia Avenue 
is one of the main arteries connecting the District of 
Columbia with Virginia and witness supposes the Avenue 
to be heavilv travelled; that Nineteenth Street is a direct 
entrance to the group of buildings located in Potomac 
Park; that her room in the Hotel faces east and does 
82 not face the north side of the Auditorium; that on 
the north side of E Street there is a row of houses 
extending from Nineteenth to Twentieth Street, and that 
all the people she had seen living in these houses were 
colored people; that she had not been awakened every 
night, for sometimes she got so tired she had to sleep 
with her windows closed to get some sleep, and that there 
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was more or less noise when she went to bed ^t eleven 
o ’clock. 

44 Q. Don’t you know that E Street is one of the arteries 
that people use to get to Virginia Avenue? A. Yes, I sup¬ 
pose so. 

Q. And isn’t there heavy traffic on that street at all 
times? A. I would not sav so. If I would take ait automo- 
bile, I would not go straight down E. I would go down 
19th. 

Q. Then there is heavy traffic in 19th? A. No, I would 
not say that. I said I would go on 19th, but I do }iot know 
what somebodv else would do. 

Q. Won’t you tell us, if you know, and isn’t this true, 

that both E Street and 19th Street are streets which carrv 

* 

heavv traffic at all times during the dav and nigllt? A. I 

would not sav that. 

•/ 

Q. You do not know? A. My work does not carry me 
down there. 

The Court: Have vou ever made a check of tie traffic 
on those streets? A. No, sir.” 

Theresa M. Cooney, being duly sworn, on direct examina¬ 
tion, testified as a witness for the plaintiffs that she had 
resided at the All States Hotel since February 2ijid, 1928; 
that she had been disturbed by noises emanating £‘rom the 
marathon dance, the first time being the third night of the 
dance when she was annoved bv what vou wbuld call 
screaming and howling and she presumed by what 
83 they called singing; that the windows we^e closed 
and she had not heard that noise again; th^t she is 
unusually nervous. 

4 4 The Court: Have you ever had nervous 
anything of that sort? A. No, sir. This is 
could be avoided. The noises were like screams pf some¬ 
body being killed. Then the windows were clcjsed and 
then I have not heard that, but the noise in the street be¬ 
came for instance I could call it the backfiring of an auto¬ 
mobile. I do not know the proper name for it and then 
there were noises there that sounded very much like the 
noise of shutting off a motorcycle and that would continue 
for fifteen minutes. Well, perhaps then I woul^ get to 
sleep. These noises occur at any time from midnight to 


prostration or 
something that 
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three o’clock and perhaps four o’clock and one morning 

five o’clock when somebodv would scream. 

* 

The Court: Where was this person that was scream¬ 
ing? A. I do not know.” 

that she is very seldom disturbed except during the period 
of the marathon; that her room is on the fifth floor and her 
view to the Auditorium is not obstructed; that she had never 
gotten up out of bed but could see automobiles starting 
from E Street; that on Nineteenth Street there is verv 
little traffic after midnight and on E Street there is more 
traffic; that there is one Yellow cab there every night; that 
she had heard backfiring which sounded like the report of 
a gun, had heard doors slam, and that the noise from the 
cabs lasts as late as three o’clock in the morning; that she 
had not heard anyone call cabs, had not heard people ex¬ 
changing words of good night, for the reason she was- too 
far awav; her room was not on the street, and it was only 
when thev screamed loudlv that she could hear. 

On cross-examination witness testified that the front of 
the hotel was on Nineteenth Street and her room was in 
the south court; that her room does not overlook Nine¬ 
teenth Street but does overlook E Street, about the middle 
of the Auditorium; that she had seen automobiles 
84 leave the Auditorium at two o’clock in the morning. 

“Q. It is not what hours you were up or in bed. I 
want you to tell one occasion when you were up at two 
o’clock and looked out of your window around the front 
of this building and saw automobiles leaving there? A. 
No, I cannot see the front. You have not got the location. 

Q. Your room looks over E Street, you said? A. Yes, 
sir. 

Q. And the Auditorium fronts on E Street, one part of 
it, isn’t that true? A. Yes. 

Q. Now, just follow me. I want you to tell me one time 
when you saw any automobile leaving the Auditorium at 
two o’clock in the morning. A. Well, I have several times. 

Q. Just give me one time. A. What do you mean by 
one? 

Q. You know what one time means. A. One day? 

Q. Yes, one day. A. Well, I would say day before yes¬ 
terday, that is the latest. 
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The Court: In the morning or at night? A. [Ses, sir, in 
the morning. 

Bv Mr. Denit: 

* 

Q. Will you tell us what — automobile looked like? A. 

Just an automobile. The only thing I have noticed is that 

yellow taxicab, it is there every night. 

Q. I want you to tell us what other automobiles you saw. 

You tell us that vou saw one dav before vesterdav. A. I 

» » * * 

could not tell you. I did not pay attention. I just 

85 saw the automobile moving out. 

Q. Was it moving up 19th Street or E Street? A. 
E Street; I cannot see on 19th Street. 

Q. Did vou see it stop on E Street at the Auditorium? 
A. No. * | 

Q. Did you see it start away from the E Street entrance? 
A. I did not see the entrance. You remember ^ said I can¬ 
not see the entrance. 

Q. Y r ou saw it when it was stationary? A. Yes, sir. 

Q. And when it started away? A. Yes, sir. 

Q. What is a taxicab? A. I have seen the taxicab. 

Q. Now was this an automobile or a taxicab? A. No, it 

was a dark machine. I know that. Further than that, I 

cannot tell vou. 

* 

Q. Did you see anybody come from the Auditorium and 
get into that car? A. I did not.” 

Louise E. Tomlin was recalled as a witness for plaintiffs 

and on direct examination testified that she is a member 

of the Chamber of Commerce and had made application to 

have traffic lights installed on Nineteenth Street between 

E Street and Constitution Avenue on account of the heavy 

* 

traffic at times; that her request was that the lights run 
from eight to nine o’clock in the morning and five to six 
o’clock, for during those hours it is so congested that every 
person takes a chance when crossing the street; that the 
condition of traffic on those streets is practically dead after 
midnight until seven o’clock in the morning except when 
the marathon is going on. On cross-examination witness 
testified that she had been on Nineteenth Street after 

86 twelve o’clock not less than twenty tim^s observing 
traffic conditions and she did this because of ap- 

5—5942a 
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peals made to her by people in the hotel; that taxicabs 
come down Twentieth and Nineteenth Streets in just as 
quick succession as they do at Union Station Plaza, and 
they do that until two o’clock in the morning; that night 
before last she spent fifteen minutes outside around two 
o’clock in the morning; that she saw police officers around 
there at twelve-twentv o’clock but not at any other time. 

* w 

“Q. Did you go in the Auditorium? A. I have never 
been in the Auditorium when the Marathon was in prog¬ 
ress. 

Q. You are opposed to having a Marathon in that place? 
A. I am opposed to the noise. 

Q. Just answer my question. A. I have no objection to 
the Marathon if it does not disturb us.” 

Ima Lamb, being duly sworn, on direct examination, tes¬ 
tified as a witness for plaintiffs that she is a resident of 
the All States Hotel and had been since about three davs 
after the hotel opened; that she had been disturbed by 
noises of starting automobiles and backfiring of automo¬ 
biles, and she had heard doors slamming but does not re¬ 
member having heard anv horns. 

“Q. Miss Lamb, you have been disturbed by the Mara¬ 
thon Dance and people coming there and the automobiles 
that have come to it? A. Yes, sir, there has been more 
of the automobiles passing and more of the backfiring, 
when the automobiles desire to stop and the noise when 
thev do not get it started. I do not know what thev call 
it for I do not know much about auomobiles. ’ ’ 

That she had not heard pedestrians coming from the 
dance because her i room was on the court facing west; 
that she had he 4 ard these noises at one-thirty, two and 
three o’clock and had been awakened by something almost 
every night; that she had heard someone calling out num¬ 
bers; that this was around twelve o’clock; earlier than 
the other noises; that she was not very well and 
87 when she was awakened she never got back to sleep 
again; and that prior to the marathon dance coming 
it was very occasional that she would wake up. On cross- 
examination witness testified that she remembered hear¬ 
ing automobiles starting last Friday night; that she did 
not know that on that Friday night the regular meeting 
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of the National Geographic Society was held Et the Au¬ 
ditorium; that she had been disturbed by noises there on 
Friday evenings, in particular last summer, but not within 
the last month. 

Plaintiff thereupon announced that it had closed its case. 

The defendant Washington Auditorium Corporation 
thereupon moved the Court to discharge the Rile as to it, 
and counsel for plaintiffs then and there stated that he 
consented to the motion and would dismiss the Rule as to 
that defendant. 

Thereupon counsel for defendants Weil and. Marathon 
Exhibition Co., Inc., moved the Court to dismiss and dis¬ 
charge the Rule as to these defendants, which hiotion was 
overruled by the Court and to which ruling these defend¬ 
ants objected and duly noted an exception to the said ruling 
of the Court. j 

Thereupon an adjournment was had until the 27th day 
of December, 1932, at 10:00 o’clock a. m., anil upon the 
hearing being resumed defendants, Marathon! Exhibition 
Co., Inc. and Weil, moved to dismiss the bill for want of 
indispensable parties. Said motion was likewis^ overruled, 
to which ruling the defendants duly noted an exception. 

Louis J. Rosse. beine* dulv sworn, on direct Examination 
testified as a witness for the defendants that he was the 
general manager of the Washington Auditorium; that he 
was on duty daily from ten o’clock in the morning until 
two-thirty o’clock at night, and was in the $lace where 
the dance was being conducted possibly fifty times per 
day; that he had noticed the manner in whiclj the dance 
was conducted. 

88 “Q. Just describe it. 

i 

Mr. Rafferty: I do not want to take up tlje time ob¬ 
jecting, but I do object for the reason there (is no com¬ 
plaint in this case that the Marathon Dance itself inside 
constitutes a nuisance. That is not in issue. % think that 
we are losing a lot of time going into the question of the 
marathon or its efficiency. 

The Court: I understand this is more or lEss prelimi¬ 
nary. It is conceded here that the dance itself was not a 
nuisance. 

Mr. Denit: With that concession we will not go into it.” 
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Witness testified he had occasion to go on the street 
outside of the Auditorium building while on duty; that 
there was nothing to annoy anyone on the outside except 
an occasional breaking of windows of the Auditorium by 
colored youths; that there were no unusual noises nor un- 
usual movement of taxicabs 44 except the movement of taxi¬ 
cabs to the Boulevard Apartment which is just above us;” 
that there were a number of shacks in the neighborhood 
surrounding the Auditorium; 

“Q. Is the neighborhood surrounding the Auditorium 
what might be called an apartment house neighborhood? 
A. No, I would not call it that. There are a number of 
shacks in the vicinity of the Auditorium, and possibly the 
biggest apartments around there is the All States Hotel 
and these other apartments, otherwise there is nothing but 
shacks, I would call them. 

Q. How about the location immediately south of them, 
are there a number of large apartment houses? A. Yes, 
there is the Boulevard Apartment and the Park View and 
the Potomac Apartment. I think there are four of them 
down there, tremendous big apartments. 

Q. Are 19th Street, E Street and New York Avenue, 
streets used to reach those apartment houses? A. Yes, 
sir.” 

that during the time the dance was in progress other 
organizations used the floor above; that on Friday 
89 nights the National Geographic Society used the 
floor above the defendants and on Sundays the Mor¬ 
mon Church used the floor above the dance for church 
services; that absolute quiet was required for these uses; 
that in eight years no complaints had been received from 
the Police Department nor any tenant of the neighborhood 
as to the conduct in or around the building; that there was 
no large movement of people to and from the Auditorium 
at any time from eleven o’clock post meridian until early 
hours of the morning; that patrons of the dance came and 
went in small groups of two’s or three’s, four’s and five’s, 
and there is an intermission between them of five or six 
minutes. “They do not all come in a bodv. The street 
cars and the buses bring them, and the taxicabs bring them 
and, as I say, they come in groups of two, three and four, 
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and there is an intermission between every j group that 
enters;” that up to Christmas eve, after twelve o’clock 
midnight no more than one hundred and fifty to two hun¬ 
dred persons were on the premises; j 

“Q. Now, after twelve o’clock midnight, have you been 
into the place where this dance is being conducted? A. 
Yes, sir. 

Q. Tell how many people you have noticed j there from 
time to time. A. Well up to Christmas eve, the business 
has been light, and I do not suppose there has bcjen over one 
hundred and fifty or two hundred people aftir midnight 
until Christmas and yesterday, and we have! tested the 
capacity and there was probably twenty-five hundred or 
three thousand. There was nothing unusual. Everybody 
conducted themselves properly. Of course, there has al- 
ways been mavbe some little rowdiness when vou get a 
crowd together, always somebody getting a littljB loud when 
talking. Of course, that is not controlled by us, and maybe 
they would go out talking about the affair or laughing over 
it. 

Q. I am asking you with reference to th^ number of 
90 people there after twelve o’clock midiiight. A. I 
should judge there are not over two hundred.” 

On cross-examination: 

“Q. Mr. Fosse, the apartments that you spoke of other 
than the All States Hotel, how far are they removed, can 
you show on that map? A. I should imagine about two 
blocks. 

The Court: What is that adjoining the All States Hotel? 
A. That is the Cafritz Apartment. 

The Court: Where is the hotel? 

Mr. Rafferty: Right here (indicating). 

The Court: That is not on the corner ? 

Mr. Rafferty: It is in the middle of the block. Here is 
the hotel (indicating) and it is substantially in tpe shape of 
three parts. One part of it runs parallel with F* Street and 
the other wing runs parallel with 19th Street and the other 
wing runs parallel with 19th Street also, so that fou have an 
opening from the building to the Auditorium. 
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The Court: Is there an apartment building adjoining it? 

Mr. Rafferty: The apartment building is on the north. 
It faces F Street. 

The Court: Are there any of the occupants of that apart¬ 
ment building parties of the plaintiff ? 

Mr. Rafferty: None in that building, but that is obscured 
from view, and the All States Hotel runs up against it so 
thev have the thickness of two walls. 

Mr. Denit: Your 1 Honor will notice there are five dwel¬ 
lings of some kind and three city lots, making altogether 
eight city lots in here, between here and the Auditorium. 

The Court: Are any of these people living in these 
91 buildings parties plaintiff? 

Mr. Denit: No. sir.” 

Bv Mr. Denit: 

“Q. Are there aiiy parties living in those buildings? A. 
Yes, sir.” 

Mr. Seal: Your Honor asked were any of these people 
parties plaintiff. Ther are no parties plaintiff, outside of 
those in the All States Hotel. 

Mr. Raffertv: And twentv-four ladies living in it. 

Mr. Denit: You can see on E Street there are structures 
of some kind and none of those persons are parties plain¬ 
tiff, then on 20th Street which fronts on part of the Audi¬ 
torium, there are a number of dwellings or structures and 
none of those persons are parties plaintiff. 

Bv Mr. Raffertv: 

* •> 

Q. Mr. Fosse, the debate and the Geographic Society dis¬ 
plays down at the Auditorium, what time of the night did 
they break up? A. The debate I guess broke up around 
ten-thirtv. 

Q. P. M.f A. Yes, sir, around ten o’clock the Geo¬ 
graphic Society. 

Q. What other attractions in the building do you hold 
after midnight? A. Nothing but the marathon dance at 
this time. 

Q. You do not sleep in the neighborhood? A. No, sir, I 
do not. 

Q. Wliere is your home? A. Out on 16th Street. 
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Q. Mr. Fosse, do you know these people who filed the 
complaint in this case ? A. I knew one of them. I met her 
when they were building the All States Hotel. 

92 Q. You do not know the number of people that are 
here? A. No, sir.” 

Morton M. Weil, being duly sworn, on direct examina¬ 
tion, testified as a witness for the defendants ftiat he was 
Treasurer of the Marathon Exhibition Co., Inc.; that he was 
interested in the same character of dance conducted last 
year; that the net profits of the dance last year were in the 
neighborhood of $50,000.00; that based on his experience 
last year he estimated the attendance increases <js the dance 
goes on; that within the next four weeks the attendance 
would be larger than in the past four weeks; jhat his ex¬ 
perience showed in conducting this type of contest and all 
other types of contest, the older the contest becomes, and 
the further it progresses, the greater the interest and larger 
tlie number of people; that the last two days before Christ¬ 
mas and the following day, around eight and niijie thousand 
people attended; that the admission charge varied, forty 
cents up to five o'clock, after that time fifty-fife cents in¬ 
cluding tax; that ring side seats were twentv-five cents with 
government tax added; that from point of income few peo¬ 
ple attended in the afternoon from Monday to ibriday; Fri- 
dav to Saturdav a large crowd attended in the! afternoon; 
Sunday afternoon a very large crowd; that the largest 
part of the business came about eight o’clock in the evening 
and, for the most part, remained until about ten-thirty 
o’clock when they start to gradually disappear, leaving the 
building in groups of two, three, four and five; the average 
would be nearer three; that by eleven or elfven-fifteen 
o’clock eighty percent of the audience had left, except in 
cases of a holiday and people did not have to wbrk the next 
day; that in the best twenty-four hours the crowd was esti¬ 
mated to be five thousand people; that the bulk of them 
would arrive between two and three o’clock ii^ the after¬ 
noon, the day group remaining until five oti five-thirty 
o’clock, some few would stay to eat; the next cfowd would 
come around eight, and quarter after ten they lj)egan going- 
home, by midnight the average crowd wpuld be one 

93 hundred and fifty people; that the reminder grew 
smaller as the hours passed; that few caif e after mid- 
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night; that the witness remained at the Auditorium until 
four or four-thirty o’clock every morning; that he had oc¬ 
casion to observe conditions on the outside of the Audito¬ 
rium; subsequent to the complaint he had checked the 
neighborhood; that he stood at the main entrance an hour 
and a half every morning, after midnight, since the sum¬ 
mons was served, checking traffic passing north and south 
on Nineteenth Street and east and west on E Street; that 
between midnight and three o’clock in the morning there 
were between three hundred and three hundred and fifty 
vehicles of all descriptions that passed the intersection at 
Nineteenth and E Streets, that passed without stopping at 
the Auditorium; that the trolleys came by on a down grade; 
that the brakes screeched loudly; that the Auditorium was 
a short distance from Emergency Hospital; that the ambu¬ 
lance came in frequently; that the ambulance siren would 
wake up anyone; that a muffled siren was used inside the 
building to call the dancers to the floor; that it was muffled 
and could not be heard above the music; that buses rail 
after three o’clock in the morning. 

4 ‘The Court: The street cars do not run at that hour? 
A. Yes, sir. 

The Court: They run all night? A. I do not know that 
they run all night, but I know when I was out there at one- 
forty last night a i street car came down, and the reason I 
noticed it was the screeching coming down. In fact, I was 
walking up with one of the officers there;” 

that the general manager of the dance corporation was with 
the witness when the check was made; that the patrons of 
the National Geographic Society came in limousines; that 
the cars were called for in loud voice by someone calling 
numbers; that no cab caller was maintained by the defend¬ 
ants; that the witness had heard no backfiring or unusual 
noises at night or the starting or stopping of motors or 
the racing of engines, with the exception of a very 
94 cold night the witness did hear the backfiring of 
some taxicabs but this was quite some distance from 
the Auditorium; 

“Q. You have heard the testimony here that people 
would call in loud voices for cabs by number in connection 
with the movement from this building. A. Yes, sir, I did. 
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Q. Did you see anything of that kind or hear il|? A. Yes, 
sir, I did. 

Q. In connection with the Marathon Dance? A- No, sir. 

Q. In connection with what? A. The National Geo¬ 
graphic Society, they come in limousines. Our people do 
not come in limousines, they usually come in taxicabs, but 
the National Geographic Society are the only ones around 

the Auditorium that have liveried chauffeurs and thev have 

•/ 

someone calling out the numbers. 

Q. Does your organization maintain a cab caller? A. No, 
sir, we do not.” 

that sixty percent of the patrons leaving the dknce after 
eleven o’clock left in taxicabs; 

“Q. Then you maintain no cab caller to call limousines? 
A. No, sir. The position of the cabs is usually on 19tli 
Street, four ini a row, and they stand there and when a pa¬ 
tron comes out there is a cab at the entrance and they get 
in the cab and it goes out. There is no reason for them to 
cruise for that place has been restricted by the police, so 
the only cars that would come up would be the cars that 
take on and discharge passengers. 

Q. In connection with the loading and unloading of the 
passengers, have you heard any backfiring or any unusual 
noise at night, starting of motors or the racing o:. engines? 
A. No, I do not think there has been. I have not lieard anv 
backfiring with the exception of one night, a very cold 
95 night I heard a backfire at the Auditorium and it 
could not get any further on account of the snow as 
it was cold. In fact, I could not* get a cab that night and I 
started to walk over to my residence, and I did l^ear about 
four cabs backfiring at Lafayette Park but that is quite a 
distance from H Street. 

Q. Have you noticed the movement of the people away 
from the Auditorium who have been there as patrons of 
the dance? A. Yes, sir, very definitely. Whenj we were 
checking the last three or four nights. The tendency as 
to those people is, or I would say about sixty percent of our 
patrons leave in taxicabs, that is after eleven o ’clock, up to 
that point I think a lot of people just walk to thqir homes, 
but after eleven o’clock, most of them, sixty or seventy per¬ 
cent, would go home by taxicab, and those cars that park 
usually park on 19th Street. 
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Q. South of New York Avenue ? A. Yes, and down on 
D Street and over on New York Avenue towards the Lin¬ 
coln Memorial, for you can park up in that block any time 
of the day or night. There are two big apartments there 
and the Interior building, and anv time of the day or night 
vou will find cars there and thev will stav there indefinitelv. 

•/ v V V 

Q. Where cabs are stationed in front of the Auditorium, 
they face south? A. Yes, sir. 

Q. Have you noticed whether the cabs make turns on New 
York Avenue and E Street, or make a complete turn and 
go back up 19th Street? A. That is very difficult. The 
street is not particularly wide. They usually take New 
York Avenue or E Street and go straight out E. 

Q. Is that the normal movement of traffic leaving the 
Auditorium? A. That is the normal movement of traffic 
from the Auditoriunl. ,, 

96 that up to that time a number walked home; others 
in cars which were parked on Nineteenth Street 
south of New York Avenue, on D Street or New York 
Avenue towards the Lincoln Memorial; that the normal 
movement of traffic leaving the Auditorium is New York 
Avenue or E Street; that on the nights of the National 
Geographic Society lecture there are from four to ten buses 
waiting for the lecture to be completed. 

On cross-examination the same witness testified that he 
was a stockholder in the Marathon Exhibition Co. Inc.; that 
he had approximately $20,000.00 invested in it; that he had 
occasion to be in the vicinitv of the Washington Auditorium 
at times other than when the dance was being conducted, 
about three weeks prior to November 24th, 1932; that he 
had been in the neighborhood between one and four o’clock 
in the morning; that the traffic was constant; that the traffic 
during the dance was slightly heavier; that generally there 
were no unusual number of cars in front of the Auditorium 
during the dance than at other times, no more than five or 
six cabs parked in front of the Auditorium door waiting 
for passengers. 

“Q. W r hat do you mean by unusual number of cabs? A. 
Enough cabs to take care of the traffic. I think five or six. 
There cannot be many, generally speaking, for they are on 
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19th Street, and they just usually move down from the 
corner to the entrance which is about the middle. 

Q. Are you just referring to cabs parked in fi^ont of the 
door waiting for passengers coming from the cjance? A. 
Yes, sir.” 

Mrs. A. A. Holman, being duly sworn, on direct examina¬ 
tion, testified as a witness for the defendants that she lived 
part of the time at Nineteenth & E Streets and part of the 
time at 27 F Street; that she took care of rooming houses 
at these two addresses; that she owned both properties; 

that her home is 1901 E Street, the northwjest corner 
97 of Nineteenth and E Streets; that the Auditorium 
was on the southwest corner of Nineteenth and E 
Streets; that she was living in 1901 E Street, which is right 
across the street from the Auditorium, beginning with the 
period November 24th, 1932, and ending December 25th, 
1932; that she lived the width of the street awa{ from the 
Auditorium; that the windows of her home overlooked E 
Street; that she occupied the room directly on the corner, 
first floor; that there are six rooms in the house and a res¬ 
taurant; that up to December 20th, 1932, she had had three 
roomers; that she had moved the three roomefs (young 
men) to another house on the 20th of December*, that she 
moved them not of because of noise but on account of keep¬ 
ing a fire going; that the witness slept in the premises be¬ 
tween November 24th, 1932, and the time she moved to 
the other house. 

“Q. Have vou ever been disturbed bv anv noise at anv 
time emanating from the vicinity of the Auditorium after 
midnight? A. I have not. 

The Court: Do you hear any noise? A. I never wake up. 

The Court: What time do vou go to bed? A. \ 7 erv often 
I go to bed at eight o’clock on account of my hejjrt. 

The Court: What time do you get up in the morning? 
A. I get up about half-past five in the morning. 

The Court: Do you hear anv noise then? A. No, sir. 

Bv Mr. Denit: 

Q. Do you hear any noise of automobiles backfiring and 
men and women engaged in conversation and loud boister¬ 
ous voices? A. No, sir.” 
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“Q. Mrs. Holman, you state you do not sleep at 1901 E 
Street every night? A. Not every night. Since I have 
had this other house vacated, I have to stay there and look 
after the furnace. 

98 Q. Mrs. Holman, you are very fortunate in that 
you are able to sleep at night? A. I am. 

Q. Do you think if there was a noise in the neighborhood 
it would disturb you ? A. Well, that neighborhood is very 
noisy always for the Emergency Hospital ambulances go 
by there all night long. 

The Court: How do you know that ? A. Because I know 
when I first moved there there was a noise but I got used 
to it. 

Q. The ambulances coming by there do not disturb you 
at night when you are asleep? A. No, I am used to that.” 

Mrs. Emma Kingston, being duly sworn, on direct ex¬ 
amination testified as a witness for the defendants as fol¬ 
lows : 

“Q. Mrs. Kingston, are you the owner of any property 
located in the vicinitv of the Washington Auditorium? A. 

V O 

Yes, I am. 

Q. Will you tell us where your property is located? A. I 
own a small apartment house at 534 20th Street and I own 
a good size house at 617 19th Street. 

Q. Let us take the 20th Street property, on which side 
of the street is it, the east or the west side? A. The west 
side. 

Q. How far from E Street is it located? A. It is about 
in the middle of the block. 

Q. Directing your attention to this plat on the wall, I 
am pointing to E Street, which goes east and west and 
20th Street north and south. You say your property is 
located about the middle of the block on 20th Street? A. 
Yes, it is. 

Q. Is that a small apartment house? A. Yes, it is. 

99 Q. How many tenants do you have? A. Twenty. 
Q. Have they been continuously in their tenancy 

during the period of November 28th to this time? A. They 
have. 
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Q. Have you had any complaints of any kincjl from any 
of those tenants with reference to noises emanating from 


people coming to and going from the Auditoriuin? A. No, 
I have not. 

Mr. Rafferty: I object to that. 

The Court: I assume that would be hearsay testimony. 

* •» 

Mr. Rafferty: It is immaterial, besides, Your Honor. 
Whether there were complaints. The answer presupposes 
these people would complain if there were a noise. 

The Witness: They would complain if there yas a noise. 

Mr. Denit: Just a moment. 

The Court: I do not know that that would help the Court 
much whether they did or did not. 

(To the witness:) Do you know anything else about out¬ 
side of what vour tenants would sav. You ar<& not down 
there yourself? A. Not late at night, but in tljie daytime, 
but if these marathon people were disturbing | them they 
would certainly complain and I would lose tenants. 

Mr. Denit: That is all. y ’ 

There was no cross-examination. 

Sergeant G. T. Langley, being duly sworn, on direct ex¬ 
amination testified as a witness for the defendants that 
he was a member of the Metropolitan Police Force, at¬ 
tached to the Third Precinct; that the Washington Audi¬ 
torium is located in the Third Precinct; that he was on 


duty eight hours out of twenty-four, just before Christmas 
he was on duty from twelve o’clock at night to eight 
100 o’clock in the morning; that he observed the traffic 


during those hours; that he observed no ltmd noises, 
never had an occasion to speak to the taxicab drivers; that 


he w T arned them when the dance first started November 
24tli; that there were several arrests for parking abreast; 
that since that occasion he had no occasion to ppeak to a 
driver; there were always four or five taxicabp standing 
in front of the Auditorium; there was no occasion to call 
for a taxicab; the taxicabs remained there at twelve or one 
o’clock in the morning; then there were three oij four cabs 
over on Nineteenth Street; that cabs are permitted to re¬ 
main on Nineteenth Street; that the motors wei}e not run¬ 
ning ; that persons were not permitted to Congregate 
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around the Auditorium; that on the night of November 
24th, 1932, people were kept in line; 

“Q. Have you noticed whether or not people move in 
numbers of eight or ten afoot on 19th Street or congregate 

V_-* V-/ C 1 

iii front of the All States Hotel and talk in loud drunken 
voices? A. No, sir, no such thing as that.” 

that there were no persons in numbers of eight or ten con¬ 
gregated in front of the All States Hotel talking in loud, 
drunken voices; that he noticed no unusual or loud noise 
made by people leaving the Auditorium after midnight; 
that he was familiar with the surroundings at the Audi¬ 
torium ; that it is partly business, partly residential; that 
south of the Auditorium to Potomac River all the property 
is Government property; that a laundry is located within 
two blocks of the Auditorium; that he had noticed the 
movement of traffic on E Street, Nineteenth Street and 
New York Avenue; that there were a number of private 
machines coming to the Auditorium; that no private park¬ 
ing was permitted on Nineteenth Street between New York 
Avenue and E Street; that parking was permitted on New 
York Avenue or E Street, or on Twentieth Street ; that on 
Nineteenth Street between E and F Streets patrons of the 
marathon dance could not park, the space being used by 
persons living in the All States Hotel; that cars in 
101 front of the All States Hotel remained there all 
night; that a Government garage on New York Ave¬ 
nue between Eighteenth and Nineteenth Streets remained 
open all night; that at three, four or five o’clock in the 
morning a lot of sand trucks come from Georgetown, also 
many milk trucks; that he had to speak to milk truck drivers 
regarding the throwing of bottles around while the people 
slept; that this occurred within a half-block of the All 
States Hotel. On cross-examination the same witness tes¬ 
tified that his patrol area ran from Fifteenth Street to Rock 
Creek Park and from B Street to Calvert; that he used a 
Ford roadster in patrolling; that he came to the Auditorium 
three times in the evening when there was not much of a 
crowd; that on occasions of a large crowd he remained 
there, on the inside and also outside; that he had seen 
people coming to and going from the All States Hotel in 
the automobiles parked outside; that this is the way he 
judged them to be the owners of the cars. 
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Doctor Louis Leavitt, being duly sworn, on direct exami¬ 
nation testified as a witness for the defendants that he is 
a practicing physician in the District of Columbia, and has 
been for five years; that he went to the marathon dance at 
the Washington Auditorium everv dav at all hours; that 
lie had been there between the hours of twelve o ’clock mid¬ 
night and two or three o’clock in the morning; that he had 
observed conditions on the outside with reference to people 
congregating; 

“Q. Have you observed the conditions on the outside 
with reference to whether people are congregated there? 
A. I have. 

Q. What did you see? A. I usually gain entrance into 
the Auditorium from the New York Avenue side, and I use 
that side where there is parked automobiles and there are 
one or two parked in the driveway and sometimes four or 
five, not more than a half a dozen, and kids aye trying to 
peer up into the windows.” 

102 that on the occasions of his visits he had not seen 
any people loitering around engaged :n loud or 
boisterous or obscene language; that he had never heard 
any unusual noises, such as backfiring of automobiles or 
racing of engines. On cross-examination, the same wit¬ 
ness testified that he was engaged professionally by the 
marathon dance to attend the contestants; that he was paid 
for his services; that he had no regular hours :o visit the 
dance, went whenever he was needed, day or night. 

Jack Tyler, being duly sworn, on direct examination tes¬ 
tified as a witness for the defendants that he lived at 429 
Twentieth Street, N. W.; right back of the Auditorium, 
nearer New York Avenue than E Street; that h^ had lived 
there for six years, was married and had one child; that 
he was a plasterer’s helper and carried a hod; fjhat during 
the last six weeks he had noticed no unusual noises or heard 
obscene language; that he had not been disturbed at night 
by the backfiring of automobiles, or the slamming of doors; 
that he got up in the morning at five o’clock; thaf he worked 
eight hours; that he got up in the middle of the night with 
a young baby; that the baby awakened to nur^e; that he 
did not hear any of the noises complained of either in the 
neighborhood or coming from the dance. On cij-oss-exami- 


80 


MARATHON EXHIBITION CO. ET AL. VS. 


nation, the same witness testified that he was a good 

sleeper; that nothing disturbed him; that he slept with his 

back window up; that he heard the ambulances come by, 

if awake, otherwise he did not hear them; that when he 

first moved in the vicinity the ambulances disturbed his 

* 

sleep, but now no kind of noise disturbs his sleep; that 
when he is asleep the big siren from the Emergency am¬ 
bulance does not wake him. 

Alvin C. Culpepper, being duly sworn, on direct exami¬ 
nation testified as a witness for the defendants that he 
resided at 1810 E Street, N. W.; that he is a night watch¬ 
man for a motor company located about three-quarters of 
a block away from the Washington Auditorium; that he 
worked from five-thirtv o’clock to eight-thirty o’clock 
103 a. m. everv dav; that he was so engaged from Xo- 
vember 24th, 1932, to date; that he had observed no 
unusual noises other than heavy traffic; that he had no¬ 
ticed no persons iii the vicinity engaged in loud and boister¬ 
ous talking. 

On cross-examination, the same witness testified he had 
no appreciable number of patrons of the Auditorium as 
customers; that he did not sleep in the neighborhood; that 
he had not seen any drunken persons; that his garage is 
located to the south of Rawlins Park; that there was noth¬ 
ing to obstruct his view of the Auditorium; that his work 
confined him to the inside; that gasoline pumps were lo¬ 
cated just inside the doors of the garage; that he had an 
increase of sales in gasoline of about $10.00 per week dur¬ 
ing the dance, sales being made between one and two and 
three o’clock; that more people come from the wrestling 
matches than from the marathon dance. 

Emil Desch, being duly sworn, on direct examination 
testified as a witness for the defendants that he was a lieu¬ 
tenant of the Metropolitan Police Force, attached to num¬ 
ber Three Precinct for five years; that he had been a mem¬ 
ber of the police force for nineteen years; that he had been 
at the Auditorium daily either before or after midnight, 
remaining there from a half to an hour at the time; that 
he had observed no loud talking or boisterous conduct on 
the part of anyone leaving the Auditorium; that personally 
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lie had received no complaints. There was no cross-exami¬ 
nation. 

Frank V. Brown, being duly sworn, on direct examina¬ 
tion testified as a witness for the defendants thajt he was a 
salesman for N. Auth Provision Company; that his com¬ 
pany furnished all the meats to the dance company; that 
he visited the Auditorium all times of the day hnd night; 
that he had been there frequently; that he had nqt observed 
unusual noises; that neither had he noticed any boisterous 
conduct or loud talking, or obscene language; that he had 
not noticed any backfiring or racing of automobile engines. 
On cross-examination, the same witness testified that he 
tarried on the outside very little; that when called to 
make deliveries after eleven o’clock p. m. he would 
104 infrequently remain several hours enjovipg himself; 

that except for the times he was passing through he 
did not know the conditions on the outside of the building. 

“Q. How frequently are you called between] midnight 
and four o’clock in the morning to deliver goods? A. Prob¬ 
ably 11 o’clock Mr. Schultz will call me, and I will go back 
and get the stuff and deliver it, and then stay there two or 
three hours. 

Q. What is the occasion of staying that latel 
enjoying myself. I have no set hours to work, a 
most all the time. 

Q. How often do you come down to deliver jcour mer¬ 
chandise and delav twn or three hours? A. Not so fre- 
quent. 

Q. Approximately how many times would you do it? A. 
I believe this time I have not been there but oi^ce, due to 
the fact I hurt my hip. 

Q. You really do not know, outside of that one 
the condition was on the outside of the building? A. Except 
when I am going through .’ 9 


A. Just 
nd I work 


time what 


examina- 
at he was 
Streets, 


Kenneth Spiller, being duly sworn, on direct 
tion testified as a witness for the defendants thi 
employed at a gas station at Nineteenth and 1 . _ 

diagonally across the street from the Washington Audi¬ 
torium; that every other day his working hours varied 

6—5942a 
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“Q. What hours of the day are you engaged to work 
there? A. Well, one day I work from twelve to ten, and 
then one dav I work from seven to noon. 

Q. You say twelve, you mean twelve midnight to ten in 

the morning? A. No, sir. Twelve noon and we always 

stav late. 

* 

Q. Plow late do you stay? A. On some occasions 
105 I stav until one or two or three o’clock. 

Q. Have you been there any time since the Mara¬ 
thon Dance as late as three o’clock? A. Yes, sir.” 

that he had noticed the traffic conditions; that the condi¬ 
tions were not any worse than usual; that he had noticed 
no loud noises of automobiles; that he had not noticed peo¬ 
ple congregating on Nineteenth Street in front of the Au¬ 
ditorium ; that there was nothing to interfere with his view 
of the Auditorium; that he had heard no slamming of doors 
of taxicabs. 

On cross-examination the same witness testified that he 
was testifying in response to a subpoena; that a few people 
coming from the Auditorium patronized his place; that it 
was a fact that a number of people came over and patron¬ 
ized the gas station buying oil and gas; that five boys 
worked with him; that if anything is going on at the Audi¬ 
torium it usually means the sale of gasoline; that the sta¬ 
tion did not keep open every night; that since the mara¬ 
thon dance was going on the station was kept open; that 
he had no occasion to sleep at the station; that he was 
kept pretty busy; that he had time to observe what was 
going on. 

On redirect examination, the same witness testified that 
the closing time for the last six weeks was eleven o’clock 
or twelve o ’clock and on up; that he had kept open as late 
as one o’clock in the morning since the dance began; 
that he had waited on at least as many as a dozen people 
between twelve o’clock midnight and early morning hours. 

Frank Adams, being duly sworn, on direct examination 
testified as a witness for the defendants that he was em¬ 
ployed with witness Spiller at the gas station; that he had 
stayed late at the gas station cleaning and scrubbing tiling; 
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that he had noticed no unusual loud noises froija automo¬ 
biles; that he had not seen any people congregated at the 
Auditorium engaged in using obscene or boisterous 
106 language; that he was close enough to the Audi¬ 
torium to see the Nineteenth Street entrance. 

On cross-examination, the same witness testified that he 
had made an affidavit in the cause at the request of de¬ 
fendant Weil; that he had not talked to anyone about the 
case except defendant Weil; that all that was said was 
concerning the time to come to Court. 

Harry Twyman, being duly sworn, on direct | examina¬ 
tion testified as a witness for the defendants that he lived 
at 1917 E Street, just across the street from the Wash¬ 
ington Auditorium; that he had been living there for about 
three or four months; that during the last month he had 
noticed no persons engaged in loud talk after midnight, 
except when the wrestling matches were on; that he did 
not know that the marathon was still going on; that he was 
awakened about two weeks ago from the backfiring of a 
milk truck; that he thought someone was shooting; that 
he had not been awakened by the slamming of doprs within 
the last month. 

On cross-examination, the same witness testified that he 
is a gardener; that he retires at any time frpm ten to 
twelve or one o’clock; that he sleeps like any average 
person; that on the occasion he was awakened when the 
milk truck backfired, he saw no one on the streets; that 
it was about half-past three in the morning; that it was a 
white truck; that he paid no attention to the name of the 
truck; that he could see the truck backfiring; that the truck 
was in the middle of the street; that he saw only one man 
on the truck; 

“Q. Were they delivering milk to the Auditorium? A. 
I do not know where they were delivering it. It was stand¬ 
ing in the middle of the street. ’ ’ 

that outside of the one occasion he had never been dis¬ 
turbed; that he was disappointed he could not hear the 
music from the Auditorium; that he had not heard a 
whistle from the Auditorium. 
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On redirect examination, the same witness testified that 
going west on E Street there were three or more 

107 houses all occupied by colored persons. 

Paul Gaist, being duly sworn, on direct examination tes¬ 
tified as a witness for the defendants that he was a grocer- 
man; that his business is located at 439 Twentieth Street 
on the corner of Twentieth and E Streets; that he lived 
in the same building used for his store; that he had lived 
there for the last eighteen years; that he closes about 
ten o’clock, except on Saturday he closes at half-past 
twelve; that he had not been disturbed by any noises made 
after twelve o’clock midnight in the vicinity of the Audi¬ 
torium, nor from any noises from automobiles or taxi¬ 
cabs; that he can hear the automobiles passing but no 
noise; that he had heard no loud talk, nor bad language; 
that he owned his own property; that he had a wife and 
three children; that they all slept at the house. 

On cross-examination, the same witness testified that he 
awakened in the morning at six o’clock; that there is no 
entrance to the Auditorium facing his property; that he 
slept in a room facing Twentieth Street; that his children 
slept in the back of the house toward the Auditorium; 
that he slept all right and was not disturbed; that his 
wife was not awakened by the noise. 

“The Court: Do your children go to that dance and 
come in at three o’clock and wake you up? A. When they 
do come in, I don’t hear them. They have keys. 

By Mr. Rafferty: 

Q. What kind of business are you engaged in? A. The 
grocery business. 

Q. You have occasion to serve the people that come to 
the marathon with sandwiches? A. Not sandwiches. 

Q. They purchase some of your merchandise? A. Some 
of the people passing by buy cigarettes, but not sand¬ 
wiches, for they serve them inside. 

108 Q. When you retire, you are a pretty sound 
sleeper? A. I can sleep all right. 

Q. The noise does not disturb you? A. Not much. 
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Mr. Denit: If there was a noise, you would rot be dis¬ 
turbed? A. Yes, sir. 

The Court: Do they wake your wife up? A. No, sir.” 

I 

Rosa Lee, being duly sworn, on direct examination tes¬ 
tified as a witness for the defendants that she liyed at 1911 
E Street, N. W.; that she had lived at this acjdress two 
years and one month; that she rented said preitiises; that 
she lived with her husband; that her home was just across 
the street from the Washington Auditorium; thht she had 
been at home during the last few weeks; 

“Q. Have you been at home during the last ijew weeks? 
A. All of the time. 

Q. From the last part of last month, down to date, have 
you been disturbed at night by any unusual njoises? A. 
No, sir. I have never been disturbed by anybody at any 
time. 

Q. By people using vile language? A. No, sir. 

Q. Or the backfiring of automobiles? A. No, sir. 

Q. Or the congestion of traffic, or anything of that sort? 
A. No, sir. 

The Court: What would wake you up? A. No, sir. It 
would not wake me up after I get to sleep. I sit down and 
sleep the first part of the evening, and then I get up and 
go to sleep, and nothing will wake me upj 
109 The Court: Nothing wakes you up, no noise? A. 
No, sir. 

The Court: You go to bed when? A. I sit down stairs 
and go to sleep, and then I get to bed anywhere around 10 
or 11 o’clock.” 

that such noises would not wake her after she gbt to sleep; 
that she retired around ten or eleven o’clock; th^t she slept 
upstairs in the front room facing E Street; that she arose 
any time after half-past four; that she awakened to go to 
work; that on her way to work she passed alongside of the 
Auditorium; 

44 The Court: You knew this marathon dance was going 
on there? A. Yes, sir, I did. 

The Court: You passed there every day since it has 
been going on? A. Since it has been going on ^nd before. 
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The Court: Is the situation and conditions there any 
different there now than when the marathon dance was not 
going on? A. Not to me. 

The Court: You have not noticed anv difference at all? 

w 

A. No, sir. 

The Court: You have not noticed any noisy people there 
at all? A. No, sir. I notice some people going in and out. 

The Court: So far as you know the marathon dance has 
not made any disturbance ? A. Not to me. 

The Court: Do vou know anvbody that it has disturbed? 
A. Not in mv house.’’ 

There was no cross-examination. 

Frank K. Logan, being duly sworn, on direct examina¬ 
tion testified as a witness for the defendants that he 
110 was an automobile dealer, operating the Logan 
garage at 1812 E Street; that he worked from eight 
until five o’clock in the afternoon; that since November 
24th, 1932, he had observed traffic around the Auditorium 
after midnight; that he had seen a few people going to the 
Auditorium and a few taxicabs coming bv; that he had 
noticed no large number of persons congregated in front 
of the Auditorium; that he had not noticed anv noises of 
taxicabs backfiring or the racing of motors; that he had 
been in the vicinity as late as one o’clock in the morning. 
On cross-examination, the same witness testified that he 
had a Ford agency; that he usually left his place of busi¬ 
ness around five o’clock; that he had had occasion to re¬ 
turn after leaving at five o’clock and remained occasionallv 
as late as one o’clock about four times a week; that he had 
never stayed later than one o’clock. 

John J. Freeman, being duly sworn, on direct examina¬ 
tion testified as a witness for the defendants that he was 
the proprietor of the Texaco Filling Station at Nineteenth 
and New York Avenue; that he employed witnesses Adams 
and Spiller; that within the last eight or ten days he had 
occasion to be at his place of business; that since the pres¬ 
ent cold weather he had remained at his station until late, 
once or twice he had been on duty as late as midnight. 

“Q. Have you noticed what the condition of traffic w’as 
around the Auditorium? A. No more than usual. 
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Q. Have you noticed whether there were any crowds con¬ 
gregating around the Auditorium? A. No, sir. 

Q. Have you noticed any loud or boisterous conduct on 
the part of anybody around the Auditorium? A. No, sir.” 

On cross-examination, the same witness testified that 
when he remained late it was never later than mid- 
ill night; that his usual hours were from seven in the 
morning until ten o’clock at night. 


“The Court: I understood these bovs to sav that vou 

» m m/ 

stayed open since the Marathon Dance, and now you talk 
about the snow. A. They do not know why I instruct them 
to stav there. 

The Court: The boy said he was there until one or two 
o’clock when the Marathon Dance was on. 

The Court: Who runs your business there? A. Mr. 
Brown. 

The Court: Is he one of the boys that testified? A. No, 

sir. He is on dutv now.” 

* 

Whereupon it was conceded that if Charles ID. Painter 
were present he would testify that he was a resident of the 
District of Columbia; that he owned the property at 1909- 
1911 E Street, just north of the Auditorium, his ijiome being 
located on the north side of E Street; that it w^s his cus¬ 
tom to retire around nine o ’clock; that his sleep had never 
been disturbed by obscene language or noises; that he had 
noticed no change in traffic conditions in the last four 
weeks in the neighborhood. 

Spottswood F. Gravely, being duly sworn, on direct ex¬ 
amination testified as a witness for the defendants that 
he had made a check outside of the Auditoriuip with de¬ 
fendant Weil Saturday morning about half-£ast three 
o’clock; that he noticed a young man blow his horn a couple 
of times at the entrance to the All States Hoj;el; that a 
young lady entered the car from the hotel; t]iat he re¬ 
mained at this point fifteen minutes in order tp ascertain 
if noises could be heard from the Auditoriuni; that no 
noise could be heard at that time; that he and witness Weil 
checked the cars going north and south on Nineteenth 
Street; that there were eight cars and two taxicabs that 
went north; five automobiles went south, none o^ this traf- 
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fic stopped at the Auditorium; only six persons left the 
Auditorium during the check; that no persons con- 
112 gregated at the Auditorium nor at the All States 
Hotel; that there were possibly .one hundred and 
twenty-live or one hundred and fifty people inside the Audi¬ 
torium at this time; that this was about the average; that 
on leaving the Auditorium these persons left in groups of 
two, three or maybe four. 

There was no cross-examination. 

• 

Burnell Peters, being duly sworn, on direct examination 
testified as a witness for the defendants that he was an em¬ 
ployee of the dance company; that he was night foreman; 
that he had been so employed since the dance started; 
that his hours were from eight in the evening until six 
o'clock in the morning; that occasionally he was required 
to go outside; that he had been outside on occasions from 
midnight to three o’clock; that he had noticed no crowds 
of people congregated outside, nor had he noticed any 
groups engaged in loud or boisterous talking; nor had he 
heard any obscene language used; that he had observed 
conditions of traffic outside; that he had noticed no more 
than three cars standing in front of the Auditorium at a 
time; that he had checked traffic for the last four nights 
from twelve o’clock midnight to four o’clock in the morn¬ 
ing; that about thirty or forty trucks and milk wagons went 
by the Auditorium; that he had noticed no backfiring or 
racing of taxicab engines leaving the Auditorium. 

On cross-examination, the same witness testified that his 
home was in Chicago; that he was employed at the Mara¬ 
thon Gardens in Chicago; that his duties consisted of see¬ 
ing that people were seated; that he also stopped any dis¬ 
turbances if there were any; that he had occasion to do this 
very seldom; that his work principally confined him to the 
interior of the building; that he went out every fifteen min¬ 
utes or half-hour to smoke or get fresh air; that he had 
been doing this ever since the dance started; that he had 
no stock in the company, and worked only on a salary. 

Lou Ebbs, being duly sworn, on direct examination tes¬ 
tified as a witness for the defendants that she was an em- 


THE ALL STATES HOTEL, INC., ET AL. 


89 


ployee of the marathon dance since Novejnber 24th, 
113 1932; that she went on duty at twelve o’clock at 

night; that she was on duty two hours and off two 
hours; that she left the building by the Nineteenth Street 
entrance; that she lived two blocks away from the Audi¬ 
torium ; that in leaving she had never seen any people con¬ 
gregated there engaged in loud, boisterous language; that 
she had noticed no backfiring of automobiles or the racing 
of engines. 

On cross-examination, the same witness testified her 
home was in Chicago; that she was not a stockholder in the 
dance corporation; that she was married; that h^r husband 
was not a stockholder but is an employee of thje corpora¬ 
tion ; that on her off time she did not stay around the Audi¬ 
torium, usually she went home. 

Ethel Schultz, being duly sworn, on direct examination 
testified as a witness for the defendants that she was em¬ 
ployed by the dance corporation, doing office work from 
noon to three or four o’clock, and then worked t d midnight; 
that at three o’clock in the morning she went IpLome; that' 
she left by the main entrance; that her duty w^s to check 
in and out a new cashier every hour or so; that!in leaving 
the Auditorium she had not noticed any persons congre¬ 
gated outside; that she had not noticed any people engaged 
in loud or boisterous conduct around the entrance to the 
building, neither had she noticed any backfiring pr the rac¬ 
ing of motors. 

i 

On cross-examination, the same witness testified that she 
had been working for the dance corporation f<j>r the last 
couple of years; that she was not a stockholder; that she 
did not truthfully know whether her husband whs a stock¬ 
holder, but her husband did work for the Marathon Dance. 

Thereupon counsel for defendants again moved the Court 
to dismiss and discharge the rule to show cause, which mo¬ 
tion, after argument by counsel, was taken under advise¬ 
ment by the Court. j 

Be it further remembered that the foregoing contains the 
substance of all the evidence given on the hearing of this 
cause, and each of the exceptions stated to have been taken 
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by counsel were so taken and were duly allowed and 
114 noted by the Court, and in order that each and every 
thereof may be preserved and made of record this 
statement of evidence is duly stated, approved and signed, 
and ordered to be made of record in the above entitled 
cause this the 31st day of March, 1933. 

Bv the Court: 

I 0. R. LUHRING, 

Justice . 

We consent to the within statement of evidence. 
JOSEPH A. RAFFERTY, 

A tty. for Plaintiff -. 

CHESTER A. BENNETT, 

Atty. for Defendant -. 
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